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Mr. Chief Justice Whitehouse 


ILLIAM PENN WHITEHOUSE, 
LL.D., of Augusta, the tenth 
Chief Justice of the Supreme Judicial 
Court of Maine, who has just succeeded 
Chief Justice Luciluis A. Emery in view 
of the latter’s desire to lay aside active 
work, began his career, like many other 
able and successful lawyers, by teach- 
ing school. 

He was born in Vassalboro, Maine, 
April 9, 1842, and is therefore sixty- 
nine years of age. His parents were 
John Roberts and Hannah Percival 
Whitehouse. Besides attending the com- 
mon school of his own district, working 
on his father’s farm and attending the 
high school at China, he began at the 
age of sixteen to fit himself for college 
at Waterville Academy. Here he made 
such rapid strides that he was able to 
enter Colby College in the following 
September without conditions. He was 
graduated in 1863 with first class honors, 
delivering the English oration at Com- 
mencement. 

He began soon after graduation to 
teach and was for a time the principal 
of Vassalboro Academy. Having de- 


cided upon the profession of law, he 
first entered the office of the late Sewall 
Lancaster of Augusta, and afterwards 
continued his studies with Ex-Senator 
Hale at Ellsworth. He was admitted 
to the bar in Kennebec county in Octo- 
ber, 1865. His first year’s practice was 





in the city of Gardiner, with Lorenzo 
Clay as a partner. He removed to 
Augusta in December of 1866, and 
formed a partnership with George 
Gifford, which lasted only until June, 
1867, when the latter entered journal- 
ism on the staff of the Portland Daily 
Press, and subsequently became its edi- 
tor-in-chief. 

Entering upon a general practice, for 
which he was well fitted both by apti- 
tude and diligent application, he soon 
gained the confidence of clients and the 
community for integrity and ability. 
He was elected city solicitor in 1868 
and during his incumbency of that 
office he defended the city successfully 
in several important cases. 

He was appointed County Attorney 
in 1869 by Governor Chamberlain to 
fill a vacancy caused by the death of the 
late Francis E. Webb of Winthrop and 
was twice elected afterwards to the same 
office, serving more than seven years in 
all. In this office he increased his repu- 
tation by his efficiency and zealous 
discharge of his duties. One of the most 
important cases tried when he was attor- 
ney was that of State v. Edward H. Hos- 
well, indicted for the murder of John B. 
Laflin of Hallowell, in which the late 
Thomas B. Reed made his first appear- 
ance for the government as Attorney- 
General. County Attorney Whitehouse 
prepared the case for trial and made 
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the opening argument. The trial be- 
came noted for the defense of momen- 
tary insanity urged by the counsel for 
the defendant. The jury finally returned 
a verdict of manslaughter and the 
prisoner served a sentence of nine years 
in the state prison. 

He was chairman in 1873 of the com- 
mission on the hospital for the insane 
and wrote the report which was pub- 
lished by the state. He advocated the 
adoption of a system after careful in- 
vestigation that was indorsed by the 
highest medical authorities. He entered 
in 1875 into the agitation which secured 
the abolition of the death penalty. The 
favorable result was due largely to the 
leading and influential part which he 
took in the measure and by moulding 
public sentiment on the subject. He was 
in 1879 chairman of the committee of 
citizens in the city of Augusta that 
elected the graceful and artistic soldiers’ 
monument which adorns the public 
square in that city. 

The Superior Court of Kennebec 
county was established by act of the 
Legislature of 1878, and on Feb. 13 he 
was appointed to its bench. The court 
sat in Augusta with five jury terms each 
year until the year 1889, when two ses- 
sions were held at Waterville and the 
Augusta terms were reduced to three. 
After the second year of its establish- 
ment its powers were enlarged so that 
it comprised the entire criminal juris- 
diction including capital cases. Its civil 
department included divorces and all 
civil actions except real actions and 
trespass sum, exclusive up to $500, and 
concurrent jurisdiction with the Supreme 
Judicial Court of all such actions when 
the damages exceeded that amount. 
This court had the power of trial in 
murder cases until 1889 when these 
cases were transferred to the Supreme 
Court. The twelve years during which 
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Judge Whitehouse presided in the Su. 
perior Court are remembered for the 
ease and urbanity with which he dis- 
patched business. Industrious and polite, 
clear and interesting, he soon became 
popular in the best sense of the word 
and retained the respect and esteem of 
the bar. 

Judge Whitehouse in the summer of 
1888 in behalf of the citizens of Augusta 
delivered an address of welcome to the 
late James G. Blaine upon his return 
from Europe, which was widely reported 
and commended for its felicity and elo- 
quence. 

He was first appointed to the bench 
of the Supreme Judicial Court as Asso- 
ciate Justice April 15, 1890, by Governor 
Burleigh, and was reappointed in 1897 
by Governor Powers, in 1904 by Gov- 
ernor Hill, and in 1911 by Governor 
Plaisted. As the senior Associate he 
was directly in line for appointment as 
Chief Justice, and his appointment was 
no surprise, both on account of his 
being in line for the position and on 
account of the marked judicial ability 
which he had shown as Associate Jus- 
tice. His opinions show a full and vigor- 
ous style, which is at the same time 
natural and finished, and his references 
to the authorities and dec ded cases are 
ample and with enough of apt quotation 
to save the reader labor. 

He married, June 24, 1869, Evelyn M., 
daughter of Col. Robert Treat of Frank- 
fort, who was descended in the fifth 
generation from Col. Robert Treat, 
colonial Governor of Connecticut. Their 
only child is Robert Treat Whitehouse, 
United States Attorney of Maine since 
Jan. 11, 1906, residing in Portland. 

Justice Whitehouse was given the 
degree of LL.D. from his alma mater 
in 1896. He is a lover of nature, a good 
hunter and fisherman, and has a genial, 
sunny temperament. 
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The Justice Court System 


By WitLtepp Anprews, LL.B., or tHE Los ANGELES Bar 


HE ancient English statutes relat- 
ing to justices of the peace in force 
at the time of the settlement of this 
country, were adopted as a part 
of our common law by the colo- 
nists and the people of the original 
states. But the powers and duties 
of such officers have been so much 
enlarged that at present they derive 
their jurisdiction almost entirely from 
modern statutes. 

In American law a justice of the peace 
is a judicial officer of inferior rank, hold- 
ing a court not of record, and having 
usually civil jurisdiction of a limited 
nature; he presides over trials of minor 
cases, to an extent prescribed by statute, 
and for the conservation of the peace, 
the preliminary hearing of criminal com- 
plaints, the commitment of offenders, 
as a judicial officer of special and limited 
jurisdiction, both civil and criminal. 
When the history of the now famous 
justice court system begins, the schem- 
ing gentlemen in England were engaged 
in local politics of the King Edward III 
type. The office of justice of the peace 
is one of great antiquity and the juris- 
diction has varied from time to time, 
depending either upon the terms of each 
commission or particular statutes. Jus- 
tices were originally mere conservators 
of the peace, exercising no judicial func- 
tions. It is said that during the breath- 
less stir of Edward III’s reign, he passed 
the first statute that ordained the assign- 
ment of justice of the peace by the King’s 
commission. At that time and age they 
could only gratify their sense of power 
by keeping the peace. 

English skill in commercial life in- 
creased and with the keen competition 


the conservators’ power was gradually 
enlarged and they came to constitute 
a very important agency in the admin- 
istration of public affairs in England. 
Then at last they accepted the ideas of 
reforming the procedure for what it 
was: a task of preparation in legal 
thought — hard, cautious plans — prac- 
ticable only by mental labor and clear- 
headed judgment. They were invested 
with judicial powers for the first time, 
by the statute of 34 Edward III which 
gave them power to try felonies, but only 
when two or more acted together, and 
they then acquired the more honorable 
appellation of justices. According to 
Blackstone the statutes just cited 
directed them to be of the most suffi- 
cient knights, esquires and gentlemen 
of the law. The qualifications above 
mentioned are more than we require 
here in America. There are jurisdic- 
tions in the United States where farmers, 
mechanics and merchants hold court as 
justices of the peace. The absurdity of 
our system, however, will be discussed 
further on. 

It does not appear that in England 
the justices ever exercised jurisdiction 
in civil causes. In the United States 
they may be said technically to have, 
as a part of our common law, the power 
granted such officers by the early Eng- 
lish statutes; yet their powers and duties 
have been so enlarged and so fully de- 
fined by the statutes of the various states 
that they are in effect wholly statutory. 
This is especially true as to the juris- 
diction of justices in civil causes, which, 
of purely statutory origin, and at first 
confined within narrow limits, has now 
grown to immense proportions. 
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Justices of the peace were originally 
county officers. It was their mission 
to investigate and try treasons against 
the peace and to inflict punishments 
therefor. Those who were law-breakers 
were not of their faith, but a better kind 
of criminal whom they either sent to 
prison or to a country more foreign. 

The office of justice when created by 
the constitution is a constitutional one, 
and, whether so created or created by 
statute, it is considered judicial in its 
nature, or rather both judicial and min- 
isterial. Sometimes the office is also 
political or legislative, as in cases where 
a justice of the peace is a member of the 
legislative body of his county. The old 
system is losing its power gradually and 
modern ideas are pressing forward. An 
age of antiquity has given place to an 
age of close reasoning and organization. 
Unless such action as above mentioned 
violates some constitutional provision, 
it is entirely competent for the legis- 
lature to invest other officials, such as 
mayors, aldermen, notaries-public, com- 
missioners and the like, with the powers 
of justices of the peace. Within their 
territorial limits such ex officio justices 
have the same jurisdiction as regularly 
elected or appointed justices of the 
peace. Where the constitution creates 
the office, and provides for the election 
or appointment, number, term of office 
and jurisdiction, all legislation affecting 
the office must conform to such consti- 
tutional provisions. But where the con- 
stitution confers on the legislature the 
power to create the office, or to define 
and regulate the powers, duties and 
jurisdiction, and to prescribe their num- 
ber in the different territorial subdivi- 
sions, or when it contains no restrictions 
on the subject, the legislature may make 
such regulations concerning the office as 
it may see fit, subject to constitutional 
provisions requiring uniformity of juris- 
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diction, or forbidding local and special 
laws. The legislature, however, cannot 
delegate a power conferred upon it by 
the constitution. The law books hold 
and leading cases have decided that, 
while it is undoubtedly beyond the 
power of the legislature to abolish the 
office of justice of the peace, when created 
by the constitution, it may, where the 
constitution contains no limitation on 
the power of the legislature over the 
office, make such regulations as to the 
number of justices, the mode of their 
election, appointment or removal as it 
may deem proper, although the effect 
of such regulations may be to abolish 
the office in particular instances. To be 
eligible to the office of justice of the 
peace the candidate must be of the male 
sex, over the age of twenty-one years, a 
citizen of the United States and of the 
state in which he seeks to hold office; 
a resident, and in some states an elector, 
of the territorial subdivision in which 
he seeks election. In England and 
Canada a justice of the peace must have 
certain property qualifications. In Colo- 
rado a police magistrate must primarily 
be a justice of the peace. In England 
and Canada justices are appointed to 
office, but in the United States the office 
is generally an elective one, although 
the constitutions and statutes of many 
of the states permit the appointment of 
such officers, either generally or under 
certain circumstances. A justice’s title 
to his office is shown usually by his com- 
mission or election certificate. 

It must be observed that no provision 
is made in a great many states for a 
high degree of legal ability. There is 
much criticism directed toward our jus- 
tice court system today because so many 
cases are reversed on appeal. But how 
can you expect a farmer, merchant or 
business man to understand the adminis- 
tration of law? And yet there are states 
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in America where such men are holding 
office as justices of the peace! Can we 
require them to have knowledge of the 
law of partnership, agency, torts, cor- 
porations, negligence, contract and 
statutory interpretation when they have 
never studied law? Of course not. You 
may as well expect a trial lawyer to be 
an expert on the industry of farming. 
The attorney is not “‘in training” to give 
orders to farm employes, and the farmer 
is in the same boat when it comes to 
handing down legal decisions. 

There is a story which has traveled 
through the legal profession about a 
fine old family of farmers living down 
in the state of Texas. The old gentle- 
man was very popular with the people 
near by and one day they elected him 
justice of the peace. A friend suggested 
that he go up to El Paso and see how 
the courts were organized. He went 
to the city and heard one of the judges 
tell some lawyers during a trial, that the 
court would take the case under advise- 
ment and render a decision the follow- 
ing week. The old gentleman did not 
know what the word advisement meant, 
but he liked it just the same. There 
was a big crowd present when he opened 
court for the first time in his township. 
The court room crowd remarked the 
farmer justice, calm, dignified and judi- 
cious. When a distinguished lawyer 
from El Paso had finished his argument 
and his opponent stood up to reply in 
the case pending, the justice rapped for 
order in the court. ‘Gentlemen,’ he 
said courteously, ‘‘the court will take 
this case under advisement and will 
render a decision next Tuesday in favor 
of the plaintiff.” 

The California legislature has passed 
two excellent provisions in reference to 
the justice court system. Section 103 
of the Civil Code of Procedure, as 
amended, provides that, ‘‘there shall be 
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at least one justice’s court in each of the 
townships of the state, for which one 
justice of the peace must be elected by 
the qualified electors of the township, 
at the general state election next pre- 
ceding the expiration of the term of 
office of his predecessor. In any county 
where in the opinion of the board of 
supervisors the public convenience re- 
quires it, the said board may, by order, 
provide that two justices’ courts may be 
established in any township, designating 
the same in such order; and in such case, 
one justice of the peace must be elected 
in the manner provided by law. In 
every city or town of the third and the 
fourth class there must be one justice of 
the peace, and in every city or town 
of the first and one-half class there must 
be four justices of the peace, and in 
every city or town of the second class 
there must be two justices of the peace, 
to be elected in like manner by the 
electors of such cities or towns respec- 
tively; and such justices of the peace 
of cities or towns shall have the same 
jurisdiction, civil and criminal, as jus- 
tices of the peace of townshipsand town- 
ship justices’ courts. Said justices of 
the peace of cities, and justices’ courts of 
cities shall also have jurisdiction of all 
proceedings for the violation of any ordi- 
nance of any city in which courts are 
established, both civil and criminal, and 
of all actions for the collection of any 
license required by any ordinance of any 
such city or town and generally exercise 
all powers, duties and jurisdiction, civil 
and criminal, of police judges, judges of 
the police court, recorder’s court or 
mayor’s court, within such city. No 
person is eligible to the office of justice 
of the peace in any city or town of the 
first, first and one-half, second or third 
class, who has not been admitted to 
practise law in a court of record; and 
no justice of the peace is permitted to 
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practise law before another justice of 
the peace in the city, town or county 
in which he resides, or to have a partner 
engaged in the practice of law in any 
justices’ court in such city, town or 
county. Every city justice of the peace 
in any city or town of the fourth class 
shall receive a salary of fifteen hundred 
dollars per annum, and every city justice 
of the peace in any city or town of the 
third class shall receive a salary of two 
thousand doilars per annum, and every 
city justice of the peace in any city or 
town of the first and one-half class shall 
receive a salary of three thousand dollars 
per annum, and every city justice of the 
peace in any city or town of the second 
class shall receive a salary of thirty-six 
hundred dollars per annum; and each 
justice of the peace shall be provided by 
the city or town authorities with a 
suitable office in which to hold his 
court. 

*“Where the compensation of the justice 
of the peace of any city or town is by 
salary, it shall be paid by warrants 
drawn each month upon the salary fund, 
or if there be no salary fund, then upon 
the general fund, of such city or town; 
such warrants to be audited and paid 
as salaries of other city officials. All 
fees which are chargeable by law for 
services rendered by such city justice 
of the peace in cities or towns afore- 
said shall be by them, respectively, col- 
lected, and on the first Monday of each 
month, every such city or town justice 
of the peace shall make a report, under 
oath, to the city or town treasurer, of 
the amount of fees so by him collected, 
and pay the amount so collected into 
the city or town treasury, to the credit 
of the general fund thereof. Said salaries 
shall be the sole compensation of said 
city justices.” 

Section 86, California Code of Civil 
Procedure, provides: — 
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The supervisors of every city and county 
having more than one hundred thousand popu- 
lation, shall appoint a justices’ clerk on the 
written nomination and recommendation of said 
justices, or a majority of them, who shall hold 
office for two years, and until his successor is in 
like manner appointed and qualified. Said jus- 
tices’ clerk shall take the constitutional oath of 
office, and give bond in the sum of ten thousand 
dollars for the faithful discharge of the duties of 
his office, and in the same manner as is or may be 
required of other officers of such city and county. 
A new or additional bond may be required by 
the supervisors of such city and county, and in 
such amount as may be fixed by said super- 
visors, whenever they may deem it necessary. 
The justices’ clerk shall have authority to ap- 
point two deputy clerks, for whose acts he shall 
be responsible on his official bond, the said deputy 
clerks to hold office during the pleasure of said 
clerk. Said justices’ clerk and deputy shall have 
authority to administer oaths, and take and 
certify affidavits in any action, suit, or proceed- 
ing in said justices’ court. 


The citizenship of America is begin- 
ning to wake up to the value of trained 
officials. It can be judicially seen by the 
legal profession that great injustice is 
done to many of the inhabitants of our 
states as a necessary result, if we con- 
tinue to have a justice court system 
without lawyers to serve in the courts 
as justices. There has been a gradual 
extension of civil and criminal jurisdic- 
tion in America. The tendency of 
modern legislation is further to enlarge 
the above mentioned jurisdictions so as 
to include prosecution for crimes not 
amounting to felonies. Under the earli- 
est statutes relating to justices of the 
peace, the number in each county was 
increased from two or three to three or 
four and subsequently the number was 
increased to six or eight. The number 
is now regulated by statute, the com- 
mon number being two for each town- 
ship or district and a larger number in 
cities and towns. It is better practice 
to have uniform jurisdiction and in 
Georgia and Nebraska uniformity of 
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jurisdiction is required by the constitu- 
tion. 

At common law the justices of the 
peace held office for an indefinite time, 
and were subject to removal at the 
pleasure of the King. The term of office 
continued until demise of the King, or 
until a commission was issued removing 
incumbents and appointing other jus- 
tices for the county. In the United 
States, a justice of the peace is elected 
or appointed for a term of years, usually 
fixed by the state constitution at two 
or four years. Another much needed 
reform is the introduction of a salary 
system as adopted by California, instead 
of the old-fashioned fee collection. When- 
ever the salary system is in use we are 
more likely to have an economical admin- 
istration of the public finances. The 
fines collected go into the county treas- 
ury instead of being divided with the 
justice courts. California may well be 
followed by every state. 

A vacancy in the office may be caused 
by the failure of the person elected or 
appointed to the office to qualify, where 
there is no predecessor entitled to hold 
over; by the incumbent’s death, resigna- 
nation, removal, conviction of a felony, 
or ceasing to be a resident of the town- 
ship or district for which he was elected 
or appointed. The vacancy is usually 
filled by appointment by the Governor 
or some other designated public official 
or body. Vacancies are also filled in 
some states by a special election. A 
justice may be removed for malfeasance 
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or misconduct in office, such as inten- 
tional violations of the laws governing 
magistrates, disregard of legal rules, or 
intoxication while in the discharge of 
his official duties. But to warrant the 
removal of the justice, the acts charged 
against him must have been done in the 
discharge of his functions as a justice, 
and with corrupt, partial, malicious or 
other improper motives, and with knowl- 
edge that they were wrong. 

During the past twenty years, the 
great tide of immigration to America 
has made a noticeable change in the 
scale and style of living. This newer 
blood has had its influence upon the 
justice court system and especially in 
its change of duties. A justice has many 
duties, from serving as a coroner to the 
closing of the marriage ceremony. Ina 
large number of states, a justice is author- 
ized by statute to hold inquests in case 
the coroner is absent or is unable to at- 
tend, or in cases of exigency, and in such 
cases is entitled to the fees of a coroner. 
This is true of Georgia, Colorado, IIli- 
nois, Iowa and Indiana. In New York 
the justice may act, if the coroner cannot 
be secured in twelve hours after the 
body is discovered. In Georgia the 
coroner must be absent from the county 
to authorize a justice of the peace to hold 
an inquest. It was a way of indepen- 
dence and mastery which caught the spirit 
of the American citizenship, and sooner 
or later the justice court system must be 
mastered. It means that some parts will 
be changed and the judicial stage reset. 
































The Legal Side of Aviation" 


From THE GERMAN OF Proressor Hans SPERL 


VIATION is interesting others be- 
sides the admiring public. It is 
giving the jurists new and difficult 
tasks. Such questions as we never had 
to answer before are coming up: To 
whom does the air belong? Who is 
ruler above the surface? Who gives 
laws for the aviator; who is to judge 
him and punish him? Who, finally, is 
responsible for the damage which his 
flights may entail? These questions 
suggest unlimited and difficult possi- 
bilities. 

Up to our time the state was assumed 
to have control over the surface of the 
earth, with that part of the atmosphere 
above it in which men move about 
daily, and into which buildings, trees 
and plants project; no one could go 
higher, and the question of authority 
over the upper strata would have been 
dismissed as purposeless casuistry. Now 
it is different; military balloons, sports- 
men’s balloons, scientific balloons, even 
passenger balloons cut the ether in 
every direction, and the upper air is 
rapidly becoming a highway for the use 
of all peoples. All this involves the 
necessity for laws and government, if 
peace and justice are to be main- 
tained. 

*: The French jurists preach a doctrine 
which must touch the freedom-loving 
nature of mankind sympathetically. 
They say that the air is free from all 
control of law, a No Man’s Land to 
which no state can lay claim; only in 
so far as the state lying beneath is 
constrained by the necessities of self- 
preservation can it adopt measures to 


*Translated by Roy Temple House, Weatherford, 
kla. 


ward off dangers which may threaten 
it from aviators. This view must be 
condemned by every practical person, 
for if it prevailed there would be an 
end not only to the political and military 
security of a state but also to the 
security of the home, which would have 
no defense against injuries which may 
come from above. Dangers from this 
direction are of various sorts. Recall 
only the possibility that contagious 
diseases may be carried in balloons, that 
the throwing out of ballast, the falling 
of parts of the machinery or the ex- 
plosion of the balloon itself may make 
trouble below. Wherever men meet 
men the restraint of law is necessary. 
The state must interpose, violently if 
need be, and impose a system, without 
whose salutary operation men cannot 
meet each other peacefully, even in the 
ether. For this reason another group 
of jurists give up the contention that 
all the air is a free and lawless expanse, 
to the extent of allowing that an air- 
ship which is near the earth belongs to 
the country it floats above, and is 
amenable to all its laws and restrictions; 
but that when it soars into the upper 
air it becomes entirely free. But how 
high does this lower stratum extend? 
On this question there is not agree- 
ment. Some say as high as the highest 
structures on the earth — 1,000 feet, 
that is, or the height of the Eiffel Tower 
—others again, as high as a cannon 
ball can be shot into the air. A third 
says that since effective photographs 
can be taken from a balloon at a height 
of 5,000 feet, the state must have control 
to that height in order to protect its 
fortresses and military works against 
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The uselessness of one of these 


spies. 
limits may be shown by recalling that 
the Krupp Company make cannon for 
defense against air ships, which shoot 
38,000 feet into the air, that is, far 
beyond the upper limit of the stratum 


in which men can breathe. This would 
make all the air which is accessible to 
men, the property of the state. We are 
brought thus to the third theory, which 
prevails in Germany, that the state is 
unrestrained sovereign over the air above. 
As far as the latter space is now or is 
destined to be capable of use by men, it 
belongs to the state beneath it. Thus 
the surface of the country forms the 
base of an irregular solid with per- 
pendicular sides, and France, England, 
Germany, are no longer mere surfaces. 
The only space which is free is the space 
over the sea or over a possible No Man’s 
Land. Over such districts the inter- 
national law, the law of nations, pre- 
vails. In principle, then, our whole 
complicated network of laws and rights 
leaves the surface and penetrates the 
entire solid. I say in principle, for 
given the extreme mobility of the air- 
ships and the international character of 
aviation, it is sometimes necessary, in 
the interest of the maintenance of justice 
in another state, for example the home 
state from which the aéronaut has es- 
caped, to apply foreign law. 

The state will then be sovereign in its 
home air as on its home soil. It will 
put all its institutions in operation in 
the air. As we already have military 
balloons, we shall have — assuming that 
the air becomes a highway of any 
importance —in the future customs 
balloons, police balloons, etc. The modi- 
fication of the character of law in conse- 
quence of the new domain places before 
us new and delicate questions of mili- 
tary law, with which Germany and 
France in particular have been very 
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busy of late. The full meaning of these 
problems will not be evident till the air- 
ships actually and seriously take part 
in a war. 

The extension of the state’s domain 
upward and the conception of air- 
boundaries brings with it new compli- 
cations and difficulties. The machines 
of one state must in times of peace 
respect the aérial territory of another 
state. They can enter another state 
only under such limitations as surround 
the skirting of foreign coasts or the visit- 
ing of foreign ports with war ships. In 
case of war the airships of neutral states 
cannot enter the air territory of the 
belligerent powers without exposing 
themselves to the danger of being 
treated, in accordance with the laws of 
war, as the belligerent state which is 
visited may find it to its interest to 
treat them. The military airships 
of the contending parties must on 
the other hand unconditionally avoid the 
territory of the neutral powers. The 
erection of a national control over all 
spaces above the country, valid in peace 
and war, does not in any sense mean a 
limitation of the freedom of inter- 
national aviation. It is rather a recog- 
nition and establishment of the fullest 
possible freedom. 

Over one point there is already general 
agreement: all states will introduce 
compulsory registration, that is, every 
airship must have a definite home and be 
there entered by the authorities in a 
publicly accessible airship list. This 
list will play an important part in the 
numerous legal quarrels which will be 
constantly arising. Every ship will be 
compelled to carry papers, just as the 
ships do which sail the ocean. 

Scarcely less serious difficulties meet 
the jurist when he considers the posi- 
tion of the airship with reference to the 
rights of the individual. The question 
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of the landowner’s rights in the air 
above is not an easy one. The most 
reasonable position seems to be that 
the landowner’s rights extend into the 
air above his holdings, but only as far 
as his practical interests demand, as far 
as he is able and willing to use the air 
and hence to reserve it for his own use. 
Higher than this he can lay no claim; 
his right of possession is at an end. 
Below this very vague and variable 
limit the air is his, and strange flyers 
are dependent on his permission. 

Up to the present time the most diffi- 
cult and doubtful legal questions in 
connection with aviation have been 
brought to light by suits for damages 
caused by flights or landings. I will 
cite three cases in which decisions have 
been rendered: On the 3d of April, 1910, 
the balloon Pomerania came in con- 
tact near Stettin with a government 
telegraph line and broke the wires, then 
bounded back against a factory build- 
ing and tore down a chimney. The 
wind which was raging then drove the 
balloon out over the sea, where its 
inmates, Dr. Delbriick and two com- 
panions, were killed. Who was liable 
for the damage to the telegraph wires 
and the chimney? Again: On a meadow 
near Frankfurt a balloon was forced to 
land because its gas supply gave out. 
The inhabitants of the neighboring vil- 
lage swarmed out curiously to the scene 
of the accident, and in so doing trampled 
a vegetable garden to ruin. The owner 
brought suit against the aéronaut for 
the injury to his vegetables. The aéro- 
naut replied: “I did no damage; I was a 
long distance away from your garden.” 
The court, nevertheless, awarded the 
vegetable dealer his damages. A very 


remarkable case was brought up in the 
Belgian Chamber of Deputies in June, 
1909, by the Minister of Justice, Lant- 
sheere. 


Near a certain small town a 
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balloon began to collapse from loss of 
gas. The pilot, seeing himself forced 
to land, chose for the purpose an open 
space beyond the town. As he flew just 
above the roofs of the houses, with his 
ropes dragging in the streets, the inhabit- 
ants, supposing that he wished to be 
drawn down, seized the ropes. The 
aéronaut cried to them to release him; 
his cries were not understood, were 
assumed to be cries for help, and the 
townsmen pulled the balloon to the 
earth. The pilot was forced to open 
his valve to release the gas. In the 
second story of a house in the narrow 
street a man was smoking; his cigarette 
ignited the escaping gas, and there was 
an explosion, with dead, wounded and 
destruction of property. The Court 
condemned the aéronaut to pay all dam- 
ages, because he was held responsible 
for the accident. 

The circumstances force us to call the 
aviator to account for damages and 
not leave the burden on the injured terres- 
trial proprietor. Weare practically help- 
less against the dangers which threaten 
us from these inaccessible vehicles of 
unknown ownership. We cannot guard 
against them and we cannot escape 
them. The aviator has brought new 
perils into the world; and yet he is 
demanding that his fellow-man be laden 
with new obligations for his convenience. 
Thus he asks, for example, that all struc- 
tures which are more than 150 feet high 
be lighted all night with a lantern, and 
that aéronauts in danger be allowed to 
fly and to land wherever circumstances 
demand. 

However the laws of a particular 
country may regulate the matter, no 
one state can find an adequate solution 
of the problem. In order to settle the 
question of the securing of restitution 
in a fair and adequate manner, I have 
proposed an international juristic-com- 
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mercial arrangement. Every country 
must take measures to establish com- 
pulsory organization of aéronauts with 
collective security. No machine can 
venture into the air without having been 
registered, and registration must be 
accompanied by entrance into the 
aviators’ organization. Each society col- 
lects dues; these dues go into damage 
and insurance funds which are deposited 
in an international central office, to be 
used in case of accident. A trial to 
determine whether the aviator is respon- 
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sible for injury is entirely eliminated. 
Nothing is necessary beyond proof of 
the injury. The injured person would 
not need even to know the name and 
home of the offending airship. He 
merely brings evidence that the harm 
was done by an airship. The local 
organization which paid thedamages 
would be in a position to locate the ship 
which had caused the trouble and re- 
cover the amount from the local society 
where the ship was registered or from 
the central treasury. 





Music and the Law 


T is surprising to think of any close 
bond between the profession of 
the law and that of music, but a writer 
in the Juridical Review asserts that ‘“‘more 
great composers have left the study 
of jurisprudence to devote themselves 
to that of the ‘divine art,’ or combined 
the two, than is the case with any other 
profession.* 

About A. D. 1600, around which time 
modern music sprang into being, Hein- 
rich Schutz, or Sagittarius, who 
received his legal education in the 
University of Marburg, became the apt 
pupil of the renowned Gabrieli of 
Venice, and was prevented only by 
the shrewd perceptions of his patron 
from becoming a lawyer on his return 
to Germany. 

Eighty years later, Kuhnau, the fore- 
runner of Bach, “‘studied law to the 
extent of qualifying as an advocate’’; 
and “‘when he died in 1722 Kuhnau 
had the reputation of being one of the 
most famous men of his time.” 

Bach was not a lawyer, but he endeav- 





1Clement Antrobus Harris, in 23 Juridical 
Review, 65 (Apr.). 


ored to put two of his sons into the 
profession, one of them, the famous 
Emanuel Bach, studying jurisprudence 
at the University of Leipsic. Likewise 
their English contemporary Arne, com- 
poser of ‘‘Rule Britannia,” served two 
years’ apprenticeship to a solicitor. 

Handel and Holzbauer were both 
destined for the law. Marcello of 
Venice combined the practice of music 
with that of the law, and Rocklitz came 
very near entering the profession. 

Coming down to more recent times, 
and to more familiar names in musical 
history: — 

“Undoubtedly the greatest composer 
who actually entered on a study of 
the law — Handel, as already explained, 
did not — was Robert Schumann, the 
centenary of whose birth has just been 
celebrated. Between Romanticism, with 
its cult of pure imagination, its fondness 
for the supernatural, and abhorrence 
of formalism and precedent on the one 
hand, and forensic principles on the 
other, there would appear to be a sharp 
contrast, if not absolute antagonism. 
Schumann was the very incarnation 
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of Romanticism, and in music its 
‘chiefest apostle.’ One is not surprised 
therefore to read that his entering 
Leipsic University as Studiosus Juris 
was solely to please his widowed mother 
who would not hear of his following 
an artist’s career. Nor is it surprising 
that she defeated her own end, for at 
Heidelberg University — to which Schu- 
mann shortly transferred himself — her 
son made the acquaintance of Willibald 
Alexis, who had already trodden the 
path Schumann was destined to follow 
— that through the law to music. And 
the eminent jurist whose classes he 
attended, A. F. J. Thibaut, was an 
amateur musician of high attainments 
and the author of a work on precisely 
that aspect of music to which Schumann 
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was peculiarly sensitive, namely ‘Purity 
in Musical Art.’ Moreover, Schumann 
studied long enough — in all two years 
— and ultimately hard enough, to prove 
that failure was due to his utter inca- 
pacity for a legal career... . 

“Gottfried Weber, Doctor of Laws 
and Philosophy, and State Attorney at 
Darmstadt, ... was not only pro- 
ficient on the piano, flute and violon- 
cello, but became eminent as a musical 
theorist.”” Siegfried W. Dehn, who is 
remembered chiefly as a critic and theo- 
rist, and as the teacher of Glinka, 
Kullak and Rubinstein, studied juris- 
prudence at Leipsic from 1819 to 1823, 
And Von Biilow only after two years’ 
study of the law at Leipsic and Berlin 
threw over his career as a lawyer. 





Obstacles to Legal Reform 


By E. DeForest LEAcu 


UCH criticism is being made by 
the press and general public be- 
cause the legal profession does not 
reform the laws of court procedure. 
The need for such reform is more evi- 
dent to the lawyer than to the layman, 
but the means of accomplishing the 
change is by no means so clear to him 
as it appears to be to his critic. Nothing 
appears to be easier to the lay mind, 
when once a change in the law is agreed 
to be desirable, than to prepare a new 
law and have it passed by the legislature. 
There usually being a large number 
of lawyers as members of each branch, 
the failure to pass such reform measures 
is taken as positive proof that the legal 
profession is opposed to progress and 
reform in these matters. 


The result of an effort to pass legisla- 
tion of this character in one state during 
the recent session of its legislature, is, 
I think, typical of all. The legal pro- 
fession was as largely represented as it 
usually is in such bodies, and the 
reforms desired were as generally agreed 
upon by the state bar association and 
the lawyers who were in the legislature 
as could be expected, yet, although over 
thirty different bills were introduced, 
each directed to reforming the pro- 
cedure of the courts in that particular 
state, only one was passed. Many of 
these defeated bills were of great merit 
and would have been of untold value 
to the residents of that state in improv- 
ing acknowledged defects in the practice 
existing therein. 
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Why then did these bills fail to pass? 
Simply because they were considered 
to be “lawyers’ bills.” The average 
legislator is very suspicious of and 
bitterly opposed to supporting measures 
which are favored only by lawyers. The 
mere fact that he can see no virtue in 
them himself and nothing which will 
attract his constituents, and is obliged 
to rely upon a lawyer’s explanation 
for the merits of the bill, is sufficient 
reason for him to oppose it. He argues 
that he can see no excuse for squander- 
ing the valuable time of the legislature 
and the money of the taxpayers in pass- 
ing laws for the sole benefit of the 
lawyers. His patriotism is aroused when 
you attempt to show him that the 
measure is of far more importance to the 
state than his bill to make the birthday 
of Christopher Columbus a holiday or 
to place a tax on bachelors. If enough 
publicity is given to the matter, his 
constituents will usually ratify his posi- 
tion. When all, or nearly all, the lawyers 
combine to secure the passage of a 
measure, independent of party sanction, 
that is a signal for all the lay members to 
combine to defeat it, and so matters 
drag along from one session to another. 

Of course, the spirit of party politics, 
which since the Civil War has largely 
usurped the spirit of patriotism, is 
often the cause for the defeat of many 
measures of merit in every line. That 
our citizens have been educated to look 
upon any movement receiving the en- 
dorsement of a political party other 
than their own with disfavor, is little 
short of actual disgrace. The minority 
party is supposed to resort to every 
effort, honorable or otherwise, to defeat 
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or embarrass the majority in the passage 
of any beneficial legislation. The greater 
the merit of the bill the greater the 
need of keeping the majority from 
passing it and getting the credit for 
so doing. 

One other plan has been proposed by 
which the unsatisfactory conditions now 
admitted to exist may be removed, 1.e., 
by adopting a short practice act to be 
supplemented by a Code of Rules of 
Court, prepared by the judges them- 
selves and amended by them from time 
to time as conditions might require. 
But again the legislature must be called 
into use, and where is the political party 
which would dare to father such an 
innovation, even if it were possible to 
elect a legislature favorable to such a 
measure? Once let such a plan be 
seriously considered and every socialist, 
labor leader, anarchist, trades-unionist, 
direct primary advocate, pseudo-patriot 
and yellow journal would excel them- 
selves in their denunciation of the courts 
and the means resorted to to deprive 
the people of their sacred rights for 
which our fathers so bravely fought 
and bled and for which they themselves 
care nothing except to criticise. Such 
centralization of power in the courts 
will not be permitted until the state 
of the public mind has been materially 
altered. 

In the matter of reforming the legal 
procedure in this country, as in most 
other things, it is much easier to point 
out defects than to suggest real rem- 
edies, and it is far easier to do both 
than to secure the enactment of laws 
by the state legislatures remedying the 
defects. 








A Government of Laws’ 


By S. B. Petrenci1, Jr. 


GOVERNMENT OF LAWS! Thou art the fruit 

Of ancient strife and immemorial wars. 
Through the long-travailing years of tyranny 
And greed thou’rt come to thy consummate place 
Where thou dost stand — the flower of ages’ growth — 
Best promise of the progress of the world. 
For thee the fathers left old England’s shores, — 
Their white sails caught the driving westward winds 
And brought to this new land a stalwart race, 
A mighty faith and love of liberty. 
For thee strong men have died! For thee was shed 
The bravest blood that ever hotly pulsed 
In warriors’ veins. Upon thy deathless shield 
Deep-carved are thy heroes’ names — Langton, 
De Montfort, Cromwell, Hampden, Nathan Hale. 
At Runnymede and Lewes, Marston Moor, 
Naseby and Lexington, at Concord Bridge 
And countless long-forgotten battlefields, 
They blew the signal for the world’s advance 
And struck the death-knell of the right of kings. 
Thou art the guardian of the State! No more 
Shall whim and vile caprice of princes rule. 
No more shall lords, booted and spurred, ride down 
Their fellow-men. The tempest and the storm 
May pierce the rude-thatched cottage, but the king 
Must wait without. With Justice at thy side 
Thou watchest over all. To every man 
Humble or great, thou giv’st a sure defense 
And citadel — the conscience of his peers. 
With even scales thou weighest every right 
And thou dost sternly judge of every wrong 
And dost hold the balance true. 





1From the class poem of the present year at the Yale Law School, published in the Yale Shingle. 
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THE BRITISH DEBTS CASE 


By ARTHUR WaKELING 


TRICK HENRY, when he was a 

young married man of twenty- 
three years, was a. complete failure. 
He had tried clerking, farming and keep- 
ing a country store, all with equally 
negative or disastrous results. 

“Best of all,’’ he said cheerfully to 
himself, ‘‘I will become a lawyer.” 

Six weeks he allowed himself, as a 
matter of formality, to prepare for the 
bar. During this time he read one 
book — “‘Coke upon Littleton” — sup- 
plemented by an equally strenuous 
perusal of the ‘Digest of the Virginia 
Acts.” 

His examiners, Wythe, Pendleton, 
Peyton Randolph and John Randolph, 
hardly knew whether to be more amazed 
at his ignorance of law or his profound 
knowledge of history. After no little 
deliberation, he received his license. 

“Mr. Henry,” John Randolph ex- 
claimed enthusiastically after his exam- 
ination of the young neophyte, “‘if 
your industry be only half equal to your 
genius, I augur that you will do well and 
become an ornament and an honor to 
your profession.” 

This was in 1760. Thirty years after- 
ward, at the end of a long and successful 
career as a lawyer, statesman and 
executive, Patrick Henry fought the 
greatest legal battle of his life. 

This action, known as the British 
debts case, was not only one of unusual 
importance, but it was also one of the 
greatest difficulty. It involved legal 
questions ranging from the simplest 
and most self-evident propositions of 


common law to the most intricate and 
subtle points of international jurispru- 
dence. 

When the Circuit Court of the United 
States opened at Richmond in 1790 a 
number of cases were brought by 
Englishmen to whom money had been 
owing by American debtors before the 
Revolution. 

The various defendants joined together 
and retained Patrick Henry, John Mar- 
shall, Alexander Campbell and James 
Innes as counsel. Messrs. Ronald, 
Baker, Wickham and Starke appeared 
for the plaintiff in the test case of William 
Jones, a surviving partner in the Eng- 
lish law firm of Farrel and Jones, against 
Dr. Thomas Walker. The action was 
brought on a bond dated May 11, 1772. 

Patrick Henry was peculiarly involved 
in the suit, for he had, as Governor of 
Virginia during the Revolution, been 
responsible in large part for an act 
of sequestration, which provided that 
‘it should be lawful for any citizen 
of this commonwealth, owing money 
to a subject of Great Britain, to pay 
the same or any part thereof, from time 
to time, as he should think fit, into the 
loan office of the state; taking thereout 
a certificate of the same in the name 
of the creditor, with an endorsement 
under the hand of the commissioner 
of the loan office, expressing the name of 
the payee, and delivering such certificate 
to the governor and council, whose 
receipt should discharge him from so 
much of the debt.” 

The defendant held that debts were 








as properly subject to confiscation as 
any other property, and that the last 
clause of the above quoted portion of 
the act was ample protection in any 
legal action. 

The defendant had, in reality, paid 
almost $11,000 into the state treasury 
under the sequestration act, for which 
the governor’s receipt had been duly 
given. 

British creditors were empowered by 
the treaty of 1783, however, “‘to recover 
debts previously contracted to them by 
our citizens, notwithstanding a payment 
of the debt into a state treasury had been 
made during the war, under the author- 
ity of a state law of sequestration.” 

The plaintiff's case seemed to be 
further strengthened by a paragraph 
of Article VI of the Constitution, which 
reads: — 


This Constitution, and the laws of the United 
States which shall be made in pursuance thereof, 
and all treaties made, or which shall be made, 
under the authority of the United States, shall be 
the supreme law of the land; and the judges in 
every state shall be bound thereby, anything 
in the Constitution or laws of any state to the 
contrary notwithstanding. 


This, in brief, was the case for the 
plaintiff, although in its many ramifica- 
tions it embraced complicated points 
of municipal, national and international 
law. 

The defendant contended that the 
treaty had been rendered null and void 
by violations on the part of Great 
Britain in carrying off negroes belonging 
to Americans, in continuing to occupy 
the forts of Niagara and Detroit, in 
supplying hostile Indians with arms, 
and in holding some American prisoners. 
In short, England was classified as an 
“alien enemy,’’ and was therefore de- 
prived of any recourse in the courts of 
United States. 

The case was to be argued at the 
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November (1791) term of the Circuit 
Court at Richmond before Judges John. 
son and Blair of the Supreme Court and 
Griffin of the District Court. For several 
weeks before the case was to be reached, 
Patrick Henry devoted himself to a close 
and detailed study of the action. When 
he found he would require a copy of 
Vattel’s ‘‘Laws of Nations,’’ he sent his 
grandson, Patrick Henry Fontaine, who 
was a young law student, sixty miles 
to get the book. 

In spite of the fact that the argument 
was purely technical, on the day that 
Patrick Henry was to speak the large 
court room of the capitol was crowded 
long before eleven o’clock. Even the 
windows were occupied when all the 
seats had been filled. And no small 
portion of those who could not get into 
the court itself, remained standing in 
the portico or near the building. 

The speaker of the legislature, which 
was sitting at the time, found himself 
without any house. The desire to hear 
Patrick Henry speak in so notable a 
case had been stronger than any demand 
of routine business. 

As Patrick Henry rose, the crowd 
in the court room became quiet with the 
deep, tense silence of eager attention. 
Yet there was nothing ornate, nothing 
spectacular about the beginning of 
the lawyer’s argument. 

“I stand here, may it please your 
honors,” he said simply, ‘‘to support, 
according to my power, that side of the 
question which respects the American 
debtor.” 

He showed clearly and concisely, 
quoting Grotius and Vattel as _ his 
authorities, that debts were a just 
object of forfeiture during a common 
war. 

“But call to your recollection our 
situation during the late arduous con- 
test. Was it not necessary in our day 
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of trial to go to the last iota of human 
right? The Romans fought for their 
altars and household gods. By these 
terms they meant everything dear and 
valuable to men. Was not our stake 
as important as theirs? But many other 
nations engage in the most bloody wars 
for the most trivial and frivolous causes. 
If other nations who carried on war for 
a mere point of honour, or a punctilio 
of gallantry, were warranted in the exer- 
cise of this power, were not we, who 
fought for everything most inestimable 
and valuable to mankind, justified in 
using it? Our finances were in a more 
distressing situation than theirs at this 
awful period of our existence. Our war 
was in opposition to the most grievous op- 
pression. Weresisted, and our resistance 
was approved and blessed by Heaven.” 

The wonderful power of Patrick 
Henry’s oratory was shown in a par- 
ticularly vivid and striking manner by 
two contrasting portions of his speech. 

“The consent of Great Britain was 
not necessary to create us a nation,” 
he asserted. ‘Yes, sir, we were a nation 
long before the monarch of that little 
island in the Atlantic ocean gave his 
puny assent to it.” 

He drew himself up to his full height, 
motioning away as to an infinite dis- 
tance. For an instant it seemed as 
if he were trying to catch a glimpse of 
some minute, faint object far off in 
space. His lips curling with contempt, 
he uttered the words “puny assent’ 
with such emphasis that in the minds of 
his auditors Great Britain was reduced 
to the merest shadow of a nation. 

Later on he had occasion to show the 
power of England. 

“The fact was,” he contended, “that 
we were attacked by one of the most 
formidable nations under heaven, a 
nation that carried terror and dread 
with its thunder to both hemispheres.” 
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And just as he had pictured England 
a little speck of an island, almost be- 
neath contempt, he swept on to such 
an overpowering picture of the im- 
mensity of her power and the mighti- 
ness of her resources, that his audience 
responded with a startled murmur to 
the thrilling vehemence and sheer force 
of his description. 

Briefly summarized, Patrick Henry’s 
argument was that debts were subject 
to confiscation in common wars; that 
they were much more so in a war like 
that of the Revolution; that Virginia, 
as an independent nation, could exer- 
cise the right of eminent domain in 
the sequestration of the debts of her 
enemies; that she had done this, legally 
discharging the debtors of all obliga- 
tion; that, since Great Britain had 
violated the treaty of 1783, the treaty 
did not revive any claims of the English 
creditors; that these debts did not come 
within the scope of the treaty in any 
event; and that the court had full jurisdic- 
tion upon the subject of the treaty. 

He had been speaking three days be- 
fore he finished his argument and re- 
buttal, and during all that time the 
court room remained crowded with 
legislators, lawyers, business men and 
society women. Not until he had 
finished could a quorum of the House 
of Delegates be collected to transact 
official business. 

The case was argued again before 
Chief Justice Jay and Judges Iredell 
and Griffin in 1793. 

Jefferson, who was not prone to praise 
Patrick Henry, said: ‘I believe he never 
distinguished himself so much as on 
the question of British debts.” 

This, the most brilliant of his legal 
battles, came practically at the end of 
his career, although he was afterward 
offered the position of Chief Justice 
by Washington. He declined this honor. 
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At his home at Red Hill, June 6, 1799, 
he died. One sentence was inscribed 


on the simple marble slab_ that 


Nutley, N. J. 
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marked his grave, an apt commentary 
on his life— ‘His fame is his best 
epitaph.” 





A Conscientious Juryman 


By Epcar WHITE 


¥ ENTLEMEN, are your opinions 

such as would preclude you from 
returning a verdict of guilty where the 
punishment would be death, although 
justified by both the law and the evi- 
dence?” 

Talesman Crafton looked around loft- 
ily at his fellows to see if any showed 
the white feather at the sinister question 
of the court. One kindly featured, 
white-haired gentleman raised his hand. 

“What’s the matter, Mr. Jones?” 
asked the judge. 

“I couldn’t do it, your Honor,” said 
the old gentleman; ‘“‘my conscience is 
against it.” 

“Although justified by the law and 
the evidence?”’ said the judge. 

“Although justified by the law and 
the evidence,” repeated the talesman, 
with solemn finality. 

“Stand aside.” 

Talesman Crafton smiled sneeringly 
at the brother’s weakness and timidity. 
He had nosuch scruples. He would track 
the law to the bitter end. Courts were 
instituted among men that criminals 
might be punished and society pro- 
tected. He gloried in the opportunity 
the trial would give him to vindicate the 
majesty of the law. According to his 
way of thinking the country was going 
to the dogs because of the absence of 
vertebre in jurors. 

Had the defense known the workings 


of Mr. Crafton’s mind at that stage of 
the game it would probably have blotted 
out his name. But mental telepathy 
not having reached the stage of practi- 
cal application, the stern talesman had 
the grim satisfaction of answering to 
his name when after twenty-four hours’ 
careful winnowing by both sides the 
twelve were called. 

The defendant was a young man of 
unattractive personality. His lips were 
thick, and he constantly moistened them. 
Out of the sallow face gleamed two 
restless black eyes, shaded by midnight 
brows. Beside him was a light-haired, 
girlish creature, who chatted vivaciously 
with the lawyers, and seemed to enjoy 
the unusual prominence the trial gave 
her. 

She was the defendant’s wife, and the 
tragedy occurred in the protection of 
her honor, the lawyer for the defense 
said. 

The state proved by a score of wit- 
nesses that Charles Montgomery, the 
slain man, bore an irreproachable repu- 
tation, that he was happily married 
and that he wasn’t at all the sort of 
man who would offer an insult to a 
woman. The testimony showed that 
on the night of the killing Montgomery 


_had been to an ice-cream social with his 


wife and children, and had strolled out 
of the park to enjoy a cigar, intending 
to return shortly and take his folks 
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home; he was not acquainted with de- 
fendant’s wife, and didn’t know she 
was on earth until a man in shirt 
sleeves ran out of a house and com- 
menced shooting at him. 

Then the girlish looking wife, all 
a-quiver like a bird, took the stand and 
told of a “great, strange looking man 
who had pursued me to my very door,” 
and then she rushed in and told her 
husband of the “villain.” 

The state’s lawyer wanted to know if 
she was acquainted with the deceased. 
She said she had heard of him, but had 
never spoken to him; no, he didn’t 
speak on the night in question, but he 
acted like he wanted to; it was after 
dark and she was afraid something 
might happen if she did not tell her 
husband; she was a dutiful wife and kept 
nothing from him; no, the deceased had 
not tried to touch her, but no telling 
what he would have done if she hadn’t 
run; no, sir, she had never been inti- 
mate with men other than her husband! 
It was an insult to ask such a question. 
Y-e-s, she had known Tommie High- 
flyer — just slightly, but that was long 
ago; she didn’t see what that had to do 
with the case. Notabitofit! Tommie 
had never been her lover — that is, 
not since she married Ben Beverly. 
She was positive she had walked cir- 
cumspectly during her married life. She 
had a vague recollection of being with 
Jack Rounder one night during the 
carnival, but that was a time of uncon- 
ventionality and everybody did as the 
pleased, and thought nothing of it. 
Jack may have kissed her on that occa- 
sion, but she was not certain; it was too 
trifling a matter to remember. 

At proper intervals the golden-haired 
witness allowed her blue eyes to become 
suffused with tears, which had a charm- 
ing effect, and did much to rebuke the 
cold-blooded impertinence of the spec- 
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tacled prosecutor. When she left the 
stand Beverly’s lawyers told her she 
did finely, and her innocent face glowed 
with pleasure. 

It was about somewhere along here 
that Juryman Crafton began to experi- 
ence a change of heart. He realized 
that there might be two sides to the 
case, after all. The loyal little wife was 
too sweet and innocent to try to de- 
ceive him; that man Montgomery was 
certainly traveling outside of his bounds. 
This process of reasoning received power- 
ful aid when the big lawyer for the 
defendant got up and painted pictures 
about the sanctity of the home and the 
warrant for the ‘Unwritten Law.” Jury- 
man Crafton came near clapping his 
hands several times, and was somewhat 
astonished to find his comrades in the 
box did not appear to be similarly 
affected; perhaps they were, but they 
were diplomatically restraining their im- 
pulses. Before the big attorney was half 
through Juryman Crafton’s head was 
set; he would turn the defendant loose 
and make the little girl happy. One 
should do all the good he could; there 
was sin and suffering enough in this 
old world, goodness knows! 

“By your verdict of acquittal, gentle- 
men,” thundered the big attorney, “you 
serve notice on every seducer in the land 
that he must except to reap the awful 
consequences of his unholy passion. I 
am confident you will release this poor 
boy, and let him return home tonight 
with the devoted little woman whose 
honor he has so manfully protected. 
I thank you, gentlemen.” 

Juryman Crafton mopped his dewy 
eyes and bit his lips to restrain his emo- 
tion. As far as he was concerned the 
case was over. His verdict was ready. 

The prosecutor, cold, impassive, inci- 
sive, reviewed the evidence. He main- 
tained that it showed clearly the life 
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of a good citizen had been taken on the 
unsupported word of a giddy, foolish, 
gum-chewing girl, and that the prisoner 
should not be permitted to escape the 
proper consequences for his murderous 
action, which was absolutely without 
foundation in reason. He said the “Un- 
written Law’’ had been invoked so often 
and on such shadowy pretexts that he 
thought the more proper name would 
be “The Right of Murder Without Ex- 
cuse.” He didn’t see how — even the 
greatest latitude — the ‘‘Unwritten Law” 
could be stretched to apply to a case 
where there was an absolute want of 
proof that the man had attempted a 
wrong. 

Of course to Juryman Crafton, in his 
new frame of mind, such argument was 
mere sophistry. The state’s attorney 
had to-earn his salary, and naturally 
was putting up the best fight he could 
in the circumstances. He had the 
wrong end of the case; that was all. 

In the seclusion of the jury room a 
foreman was elected, and a ballot taken. 
The result was eleven for guilty of 
murder in the first degree, and one for 
acquittal. The amazement of Juror 
Crafton at the imbecility of his com- 
rades was boundless. Nothing but rank 
prejudice or pitiable ignorance could 
explain such conduct. He begged and 
pleaded with them to throw aside their 
bias, and reason the thing out like fair- 
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minded men. So earnest was he that 
he mounted a chair and argued like an 
advocate in order to prevent them from 
staining their names with the infamy 
of convicting an innocent man. 

They listened to him with stony faces. 
In all the hours of his laborious effort 
he had made not the least impression; 
there were eleven mulish men on the 
jury. At last, worn completely out, 
the crusader for mercy sat down. 

“You want to acquit that man?”’ said 
the foreman, calmly. 

“I certainly will never be a party to 
the shedding of innocent blood,” re- 
torted the juryman. 

“There’s no likelihood of your coming 
over to our side?”’ 

“I cannot vote against my oath and 
my conscience.” 

The foreman smiled wearily. 

“Then we might as well go in and 
report, boys,’’ he said. 

The jury filed back into the court 
room and ranged in front of the judge. 
After the clerk had completed the roll 
call, the judge said: — 

“Gentlemen, I regret to inform you 
that owing to the misconduct of one of 
your number there has been a mistrial 
in this case. I was just about to send 
for you. Mr. Sheriff, you will please 
take in custody Juror Jonas Crafton, 
against whom an information has just 
been filed charging bribery.” 








Why Will They Do It? 


By Harry R. BiytHE 


TONE walls do not a prison make, 
Nor names a corporation. 


I think this rule can be laid down 


Without elaboration. 
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Yet some good men have thought they were 
Just what the name connoted — 

A corporation — just because 
High sounding names were floated. 


The tailors three of Tooley street 
(Their nerve was most astounding) 
Thought they could England’s people be 
By just that fact propounding. 


What England’s people did to them 
Has long ago been famous, 

The word that fits their sorry case 
Is that word — ignoramus. 


Yet spite of their unhappy fate 
In falsely thus parading, 

Men still adopt the ruse they took 
As modern means of trading. 


This phantom of false unity — 
Oh, why will men pursue it? 
Are not our laws quite plain enough? 


Great Coke! 


Why will they do it? 
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ON MUNICIPAL COR- 
PORATIONS 


Commentaries on the Law of ae Corpora- 
tions. By John F. Dillon, LL.D., author of “The 
Laws and Jurisprudence of England and America”’; 
pie of the American Bar Association 1891-2; 
ormerly Circuit Judge of the United States for 
the eighth judicial circuit, Chief Justice of the 
a Court of Iowa, and Professor of Law in 
Columbia University. 5th edition, thoroughly 
revised and enlarged. 5 v., pp. Lxi, xiii, xii, xiii, 
+table of cases and index in one vol. ($32.50 net, 
delivered.) 


ILLON on Municipal Corporations 
has long ranked as one of the 


DILLON 


ablest of American law treatises. Its 
reputation has been of the character 
expressed in the remark of Mr. Justice 
Bradley of the United States Supreme 
Court that it is “really one of the legal 
classics.” It has now just appeared 
in a new fifth edition, but the work 
in its new form is much more than a 
revision —it is virtually a new book. 
The treatise now fills five instead of two 
volumes, nine new chapters have been 
added and the old ones greatly length- 
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ened, and more than half of the material 
is entirely new, the length having been 
increased from 779,000 to 2,035,000 
words. 

The appearance of the new Dillon 
on Municipal Corporations is thus an 
event of signal and profound importance. 
The work at once claims a position for 
itself among the half-dozen leading 
text-books dealing with American law 
ever written, if, indeed, not as the 
most important produced in this 
country since Kent’s Commentaries 
and Story on the Constitution. 

It would be hard to find a more strik- 
ing monument to the industry of a single 
man, or to the protracted labor of a life 
now nearing its eightieth milestone. It 
was in the well-supplied law library 
of James Grant of Davenport, Iowa, 
that Judge Dillon fitted himself for 
the bar, and he has said that it was in 
this library that the desire to write a 
treatise on municipal corporations must 
have been first aroused. While an 
occupant of the Supreme bench of 
Iowa, he became possessed with the 
wish to write a legal work which might 
serve the needs of judges and practi- 
tioners alike, and he could not have 
made a happier selection of a subject, 
for the law of municipal corporations 
was then in a state of much uncertainty, 
and no other branch either of public 
or of private law touches more closely 
the lives of American citizens. In the 
Grant law library he found complete 
sets of the state reports, and the inter- 
vals between terms of court were devoted 
to a laborious and systematic explora- 
tion of the trackless wilderness of case- 
law of whose formidable proportions 
Judge Dillon has written elsewhere 
with a vividness born of personal ex- 
perience. Beginning with the state of 
Maine, he set out to examine all the 
cases in the reports dealing with the 
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law of municipal corporations, and this 
research, in which he had the services 
of neither stenographer nor assistant, 
occupied all his available time for about 
six years. Besides consulting hundreds 
of volumes of reports, he investigated 
every English publication relating to 
the subject. There was little to guide 
the author in the arrangement of his 
materials, and his task was thus the 
more difficult. Filled with the desire 
to give his treatise the greatest possible 
practical utility, and realizing that the 
greater portion of those who would use 
his work would not have ready access 
to large law libraries, he voluntarily 
shouldered the labor of setting out in 
extended footnotes the general facts 
underlying the adjudications. In the 
course of time, in 1872, the work appeared 
and at once met with a favorable re- 
ception from bench and bar. The trea- 
tise soon came to be frequently cited 
by the courts as a standard authority. 
Succeeding editions saw it enlarged and 
brought up to date, and in the present 
edition all the decisions since the 
fourth of 1890 have been examined, 
resulting in the citation of many thou- 
sand new cases and a great amplification 
of the text in which their doctrines are 
expounded. 

The accuracy of Judge Dillon’s 
methods and his gift for exposition are 
well known through the former editions. 
The most striking characteristic of 
his work is the wonderful thoroughness 
with which it has been done. This 
great law book has been erected on a 
firm foundation of painstaking attention 
to the smallest details and finest rami- 
fications of an intricate subject. Not 
the method of easy generalization, but 
that of patient and tireless dissection, 
has been followed. The result is a 
structure exceptionally firm in its ma- 
sonry, analytical rather than specula- 
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tive, impregnably built up around the 
existing law, rather than around the 
author’s opinion of what the law ought 
to be. America may have produced 
jurists of keener insight into the abstract 
principles of the law than Judge Dillon, 
but it has not produced any one his 
superior in the indefatigable zeal which 
performs the irksome labor essential to 
a sound and applicable interpretation 
of the law that is. 

It is a truism that no man can produce 
above his own level, and a corollary of 
this is that no one but a great jurist can 
write a great treatise on the law. Judge 
Dillon modestly attributes such merits 
as his work may possess largely to the 
fact that it was written by a judge and 
practitioner, but that is only half the 
story. Noone but a jurist of the highest 
attainments could treat the disputed 
and more shadowy problems of the law 
with such admirable judicial moderation 
and such sane self-restraint. The very 
caution of his utterances lends them an 
added authority, for if he ventures to 
criticise or to correct a debateable 
doctrine, such as that, for example, that 
land may be taken by eminent domain 
only for a necessary public use, the 
contrary view is suggested only with 
prudent circumspection. Conservative 
yet permeated with good sense, his 
elucidation partakes of the majestic 
impartiality of the law itself, reflecting 
in the mirror of his erudition its inherent 
reasonableness and plastic continuity. 

The new chapters added deal with 
Constitutional Prohibition of Special 
Legislation, Constitutional Limitations 
and Restrictions on Power to Incur 
Debt, Amotion or Removal of Officers, 
Ordinances Exercising the Police Power, 
Warrants on Municipal Treasury, Muni- 
cipal Bonds, Street Franchises, Public 
Utilities, and Special Assessments. These 
new chapters exhibit but a small fraction 
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of the enlargement of the work. The 
most important topics brought down to 
date are possibly the regulation of public 
utilities and their charges, constitutional 
limitations on municipal indebtedness, 
and special and class legislation. The 
sections dealing with these topics em- 
brace a great wealth of new material. 


RECENT WORKS ON POLITICAL 
SCIENCE 


Organismic Theories of the State: Nineteenth 
Century Interpretations of the State as Organism 
or as Person. By Francis W. Coker, Ph.D., In- 
structor in Politics in Princeton University, Some- 
time Fellow in Political Philosophy in Columbia 
University. Columbia University Studies in His- 
tory, Economics and Public Law, v. 38, no. 2. 
Pp. 204+ 5 (bibliography). ($1.50.) 

Introduction to Political Science; a treatise 
on the origin, nature, functions and organization 
of the state. By James Wilford Garner, Ph.D., 
Professor of Political Science in the University of 
Illinois. American Book Company, New York, 
Cincinnati, Chicago. Pp. 606 + 10 (index). ($2.50.) 

American Government and Politics. By Charles 
A. Beard, Associate Professor of Politics in Columbia 
University. Macmillan Co., New York. Pp. viii, 
753 + bibliography 5 and index 12. ($2.10 met.) 

Principles of Politics, from the Viewpoint of the 
American Citizen. By Jeremiah W. Jenks, Ph.D., 
LL.D., Professor of Political Economy and Politics 
in Cornell University. Columbia University Press, 
New York. Pp. xviii, 175+ index 11. ($1.50 et.) 

The People’s Law; or Participation in Law- 
Making from Ancient Folk-Moot to Modern Refer- 
endum; A Study in the Evolution of Democracy 
and Direct Legislation. By Charles Sumner Lobin- 
gier, Ph.D., LL.M., Judge of the Court of First 
Instance, Philippine Islands; Commissioner to 
Revise and Edit Philippine Codes; Member Na- 
tional Conference of Commissioners on Uniform 
Laws; Formerly Professor of Law in the Univer- 
sity of Nebraska. The Macmillan Co., New York. 
Pp. xxi, 394 + appendix 35. ($4 net.) 

The Old Order Changeth: A View of American 
Democracy. By William Allen White. Macmillan 
Company, New York. Pp. 254+ appendix 12. 
($1.25 net.) 


HE so-called organismic theory of 
the state is adversely criticized by 

so many distinguished writers that one 
is almost tempted to say that the cur- 
rent orthodox theory of political science 
is that the state is an aggregate, not an 
organism, and that its juristic person- 
ality is a legal fiction and not a reality. 
The adverse critics include sociologists 
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of the eminence of Giddings, Jellinek, 
Tarde, Leroy-Beaulieu, Gumplowicz, 
Willoughby, and Edmond Kelly, not to 
mention many others. On the other 
hand, this sentiment is by no means 
unanimous, and the distinguished advo- 
cates of the organismic theory, in some 
one of its phases, have included writers 
like Gierke, Blutschli, Spencer and 
Comte. Of these Gierke is living, and 
his theories are marked by such contem- 
porary vitality and importance as hardly 
to be capable of receiving adequate 
treatment in a two-hundred page mono- 
graph making a general examination of 
nineteenth century doctrines. While the 
writer has hardly underrated the organis- 
mic theory in its extreme forms, he has 
possibly jailed to pay due respect to 
some of its later, saner manifestations. 
Moreover, there are some elements of 
truth in the organismic theory, as soci- 
ety is always struggling to attain a 
closer correlation of its parts, and the 
danger lies in the assumption not that 
society has unity, but that this unity is 
absolute. If we go too far in denying 
the organic or quasi-organic unity of 
society we are apt to fall into the error 
of propounding a doctrine just as arti- 
ficial and visionary as that from which 
we seek to escape. The author, in 
conveying the idea that every phase 
of the organismic theory is subject to 
criticism, tends to align himself with an 
individualistic school unlikely to sur- 
vive late into the present century. 

The importance of the subject would 
have rendered a more extended treatise 
profitable. With the help of a fuller 
exposition of the views of the writers 
treated, their doctrines might have re- 
ceived more luminous discussion. With 
most of the author’s general observations 
we agree, our complaint being that he 
has not been sufficiently copious and 
specific in his criticisms of particular 


The Green Bag 


theories. In the main the treatment, 
however, is cautious and scholarly, and 
the book is a useful one in a new and 
important field. 

Professor Garner has supplied an 
introductory text-book of such high 
excellence, on political science, that 
our only regret is that his abilities 
should have been concentrated on the 
preparation of an elementary work, 
rather than of that scientific treatise 
for scholars which he shows himself 
so well qualified to write. This 
book has the merit of viewing a wide 
range of topics and giving a symmetrical 
exposition of the rudiments of political 
science, studied in proper perspective 
by a mind fully in touch with the ad- 
vanced tendencies of contemporary in- 
vestigation. The writer has an admir- 
able mastery of the subject, and the 
style of the book is marked by clearness 
and precision of statement and acuteness 
of analysis. In the conclusions sub- 
mitted we find nothing of material im- 
portance to invite criticism. 

The book, fortunately, does not en- 
croach upon the field either of descrip- 
tive or of applied politics, confining 
itself to the purer and higher side of the 
science, and the advantages of this 
mode of treatment are sufficiently obvi- 
ous. Another advantage is found in the 
method adopted, of setting forth, by 
means of numerous excerpts, the views 
of leading writers on the questions dis- 
cussed. The student is thus enabled 
to familiarize himself with the discussion 
that the principal problems have called 
forth, and with the history of leading 
theories. He is thus placed in a better 
position to understand the more im- 
portant issues than he would be by a 
treatise simply setting forth the views, 
however sound, of a single writer. The 
only drawback to this method of dis- 
cussion is the self-effacement it enforces 
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upon an author whose independent opin- 
jons would be serviceable, but a different 
method of presentation would have 
necessitated, in a treatise of this length, 
the suppression of a great deal of material 
helpful to the student, and Professor 
Garner’s modesty is not a serious defect. 
Not the least merit of the work is its 
full collection of quotations and biblio- 
graphical references, which make it a 
splendid guide-book to the literature of 
political science, not without usefulness 
to the more advanced student. 
Professor Garner’s work reflects the 
high character of the teaching at Colum- 
bia University, of which he is a graduate, 
and of the same type of admirable 
scholarship is Professor Beard’s more 
concrete treatise on a branch of what we 
may call descriptive political science. 
It aims to be nothing more than a 
description of a highly complex political 
mechanism, for students of government. 
The method is largely historical, and a 
luminous exposition is given of the most 
recent developments of a constantly 
changing political system. The book 
is constructed upon an independent plan 
of its own, attention being paid to 
colonial origins and the functions of 
both federal and -state governments, 
while the political parties receive full 
consideration. The book will serve as 
a most useful companion to Professor 
Beard’s ‘“‘Readings in American Govern- 
ment and Politics’ (reviewed 22 Green 
Bag 244). Facts rather than deductions 
make up the greater part of its bulk, 
and because of its orderly marshaling of 
facts, and its concise summaries of the 
experience of the American people with 
their problems of organization and ad- 
ministration, the work can hardly be 
secondary to Ambassador Bryce’s 
“American Commonwealth” at least 
with respect to the skill with which it 
delineates our political institutions. 
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Professor Jenks’ ‘Principles of Poli- 
tics” is a work of a different type, and 
its title is inapt, as it is not a scientific 
treatise on fundamental principles but 
simply a collection of loosely discursive 
lectures or essays on selected topics, 
such as the nature of the state, political 
motives, the suffrage, political parties, 
representation, legislation, administra- 
tion, the judiciary, constitutions and 
international relations. The treatment is 
unsystematic, and follows the method 
of applied common sense rather than of 
applied science. The author professes 
himself to have secured more material 
from men engaged in the practical work 
of politics than from scientific treatises. 
The book is not a text-book, but is 
addressed especially to younger citi- 
zens. Its tone is one of moderation 
and impartiality, and its interpretations 
exhibit good sense and are frequently 
suggestive. It is hardly to be char- 
acterized, however, as a striking or 
important group of lectures. 

Judge Lobingier’s book is of an en- 
tirely different type from the three 
already noticed. The first feature to 
attract attention is an elaborate his- 
tory of the popular framing, amendment, 
or ratification of constitutions in the 
United States. On the thoroughness 
with which this special topic of Ameri- 
can political history is worked out rests 
its chief claim to be taken seriously, 
and the work is undoubtedly an im- 
portant contribution to the history of 
popular legislation. Apart from the 
attention given to American history, 
not enough study is bestowed upon 
popular law-making in other countries 
or in earlier ages to round out a sym- 
metrical treatise on “the evolution of 
democracy and direct legislation,” to 
quote from the sub-title. The treat- 
ment of the Teutonic folk-moot and of 
other primitive popular assemblies leaves 
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something to be desired. Moreover, 
while the author does not openly ex- 
press doctrinaire opinions, the tone of 
the book is one of implicit faith in popu- 
lar legislation as a panacea for political 
ills, and it is difficult to imagine why 
such a historical topic should have been 
chosen unless with a doctrinal purpose. 
Consequently, though he has done well 
in forbearing to propound radical views, 
we find it hard to credit him with abso- 
lute disinterestedness, and as a work evi- 
dently designed to assist in the solution 
of contemporary problems of direct legis- 
lation, his book certainly lacks the 
value which it might easily have had 
if he had permitted his critical faculties 
a wider range. 

Mr. White’s book, ‘‘The Old Order 
Changeth,” is an account of tendencies 
which the author professes to see at 
work in American society, written for 
popular consumption in a style which is 
more animated than judicial. The sub- 
stance of this book has already been 
published in a popular magazine, and 
as might have been expected, the writer 
is an unconscious demagogue, prudently 
refraining, it is true, from taking issue 
with competent observers of political 
conditions, but losing no opportunity 
to have his fling at the greed of cor- 
porations or the power of political bosses. 
“There is grave danger,”’ he himself says, 
“that the advocate of fundamental 
democracy will make a fetish of it.” 
From this danger this thorough-going 
radical does not escape, and his blind- 
fold optimism is a trap for the unwary. 
He holds up for our admiration all the 
doctrines of a radical democracy which 
at best represents but a transition phase 
of American politics, and for him the 
direct election of Senators, municipal 
government by commission, the initia- 
tive and referendum, and the recall all 
have a peculiar virtue. His conception 
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of democracy is not that of a government 
by highly equipped officials chosen by 
processes carefully safeguarded from 
popular caprice and ignorance, but of a 
government in which the people directly 
rule through their passive agents. He 
even looks forward to the time when 
the government will itself own and 
operate all public utilities. All that we 
can say in commendation of this book 
is that the reader may find in it an 
explanation of the psychology of a radi- 
cal movement which is making rapid 
headway, and might be an alarming 
phenomenon were it not certain to be 
held in check by the hard-headedness 
of the Anglo-Saxon race and their innate 
distrust of charlatanism in every guise. 


COLONIAL LEGAL HISTORY 


The Early Courts of Pennsylvania. By William 
H. Loyd of the Philadelphia bar, Gowen Fellow in 
the Law School of the University of Pennsylvania. 
Boston Book Co., Boston. Pp. 273+ 14 (appendix 
and index). ($3.50.) 

Legal Development in Colonial Massachusetts, 
1630-1686. By Charles J. Hilkey, Ph.D., sometime 
University Fellow in Constitutional Law. Colum- 
bia University Studies in History, Economics and 
Public Law, v. 37, no. 2. Pp. 145+ 3 (bibliog- 
raphy). ($1.25.) 

R. LOYD’S work had its origin 

in a series of lectures given at the 

law school of the University of Pennsyl- 
vania, and while the author modestly 
disclaims any opportunity for a thorough 
treatment of the history of the earlier 
Pennsylvania courts, his work is much 
more than an exploration of buried 
records and forgotten statutes, having 
the strong interest of an animated, read- 
able piece of historical writing, and 
being executed after the fashion of a 
fair-minded, intelligent study of earlier 
institutions by a mind capable of per- 
ceiving their important bearings and of 
presenting them in correct perspective. 

In consequence of this scholarly 
breadth of treatment, the book is more 
than a history of early courts and juris- 
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diction, but has value because of the 
light thrown on the vicissitudes of the 
English common law in America. 
Colonial legal history is a rich field, and 
Pennsylvania, if not wholly typical of 
the thirteen Crown colonies, was one 
of the most important of them. Of 
particular interest is the treatment of 
the prolonged efforts to introduce a 
court of chancery and equity pleading 
and practice, and of the curious manner 
in which common law forms of action 
were stretched to meet the requirements 
of equity jurisprudence. Gradually, by a 
series of statutes, equitable jurisdiction 
was conferred upon the state courts, 
though Pennsylvania, unlike some of the 
other states, never established a court 
of chancery. 

The book is full of the quaint and 
curious, and instead of appealing to a 
limited circle should attract every one 
in any way interested in American legal 
history. 

Dr. Hilkey’s book covers a more 
restricted field, dealing with the legal 
history solely of the period from 1630 
to 1686 in Massachusetts, during the 
life of the first charter of the colony. 
The first part treats of the “law-making 
powers,” under this rather inapt head- 
ing the legislature, the courts, the 
church, lawyers and law books being 
considered. The second part deals with 
the law, with chapters on civil procedure, 
criminal procedure, criminal law, torts, 
contracts, property, family and succes- 
sion. The writer has carefully explored 
old records and the numerous citations 
of old cases show how the law was ad- 
ministered in the colony. The matter 
is clearly presented, but much of it 
lacks any intrinsicinterest. Theinfluence 
of the church, however, receives due 
recognition, and it is interesting to 
read :— 

“The colonists united three elements 
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in their legal system: (1) They brought 
with them, in a general way, English 
institutions, judicial procedure, legal 
forms, and to a certain extent personal 
and property rights. (2) They drew 
from the Mosaic code and other portions 
of the Bible certain notions of theo- 
cratic government, moral and religious 
duties and criminal liability. (3) To 
these they added a Colonial element, 
made up of laws and customs that were 
in part somewhat archaic and in part 
far in advance of the times. These three 
elements, the English, the Jewish and 
the Colonial, were curiously blended, 
producing in effect what was largely 
a new legal system. Notwithstanding 
opposition from a minority, which de- 
manded the adoption of English law, 
the Puritans successfully maintained 
their position until the government 
under the first charter came to an end.” 





HISTORY AND BIOGRAPHY 


Historical Essays. By James Ford Rhodes, 
LL.D., D. Litt. Macmillan Company, New York, 
1909. Pp. viii, 323+-index 11. ($2.25 met.) 

Lincoln, Lee, Grant, and Other Biographical 
Addresses. By Judge Emory Speer. Neale Pub- 
lishing Co., New York and Washington, 1909. 
Pp. 269. ($2 net.) 

EADERS of Mr. James Ford Rhodes’ 
fascinating essay on Gibbon will 

feel the force of what the writer says 
about the value of the intellectual 
discipline of the study of history, and 
will feel it the more acutely because 
Mr. Rhodes’ manner of writing is itself 
such conclusive proof of the indefinable 
charm which ripe historical scholarship 
may impart to pages that would other- 
wise be dull and heavy. We have long 
been reviewing legal and scientific books 
— books which deal with broad subjects 
by no means devoid of so-called human 
interest, many of them excellent alike 
in substance and in form — but writers 
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on legal and social science rarely succeed 
in cultivating an irresistible literary 
charm and distinction, so in making the 
acquaintance of this work we experienced 
a sense of refreshment altogether un- 
usual. But as we read on, this pleasant 
sensation was succeeded by a feeling of 
poignant regret and even of shame not 
unmixed with envy that contemporary 
writing on the subjects most worth 
while should be so closely wedded to 
prosiness and banality. 

With the mortifying admission that 
few of us have leisure for the study of 
history, it must be acknowledged that 
vividness of literary style is to be ac- 
quired only by that ripeness of knowledge 
which is ever ready with apt illustra- 
tions to support every matter-of-fact 
statement. Mr. Rhodes’ talent for 
illustration is extraordinary. As his 
eighteen essays cover not simply a 
historical field, but the field of literary 
criticism and political discussion as well, 
his style has an amplitude and a fullness 
instructive not for the historical special- 
ist alone, but for every writer on social 
institutions. By making use of the 
accessories of rhetorical skill, wit and 
the facility of a raconteur, a writer may 
no doubt do much to “popularize” the 
treatment of a heavy subject, but this 
is not easily accomplished in a dignified 
manner, and an unbecoming mere- 
triciousness is so apt to be the result that 
scientific writers shrink from these 
artifices and are commonly content 
with a dry-as-dust exposition. Mr. 
Rhodes, on the other hand, has pointed 
out the path to literary distinction. 
There is hardly a subject within the 
lawyer’s horizon which may not be 
revivified by drawing upon a plentiful 
fund of historical and _ biographical 
knowledge, and a writer may thus win 
the attention of cultivated lay readers 
without striving for the vacuity of 








The Green Bag 








substance which is the reproach of some 
of our literary magazines. 

Among the essays are estimates of 
Gardiner, Lecky, Green, Sir Spencer 
Walpole, Godkin, and others, while those 
on “The Presidential Office” and “‘Presi- 
dent Hayes’ Administration” have spe- 
cial interest for the American lawyer. 
Throughout are exhibited a ripeness 
and candor of critical judgment and a 
mastery of literary expression which 
will make the volume a dearly prized 
acquisition of imperishable worth. 

Another work of great “human in- 
terest’”’ is the collection of addresses, 
largely of an occasional nature, de- 
livered by Judge Emory Speer, a federal 
judge who is well known to readers of 
the Green Bag, and who yields to no one, 
unless to his friend Mr. Justice Lamar, 
in the esteem in which he is held by 
the bar of Georgia. The subjects of the 
biographies are “Abraham Lincoln,” 
“Robert E. Lee,” ‘Ulysses S. Grant,” 
“James Edward Oglethorpe,” ‘‘Alex- 
ander Hamilton,” ‘John Marshall,” 
“Thomas Lord Erskine,” and “Joseph 
Emerson Brown.” As the papers were 
written for oral delivery, they are not 
to be approached purely as literary 
essays, but can best be appreciated by 
having in mind the occasion which 
called them forth. They are well 
calculated to appeal to the feelings of 
an audience, and are eloquent of the 
patriotic spirit of the newer South. 
With the utmost deference to Judge 
Speer, we must confess that we find his 
diction sometimes a bit too florid to be 
pleasing, but there can be no questioning 
the vividness with which he unfolds the 
inner history of the lives of great men, 
or of the fascination with which a 
generous heart and ready pen endue 
the noble qualities of those of whom 
he speaks. We have found the book 
thoroughly readable. 
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JAPANESE COMMERCIAL CODE 


The Commercial Code of Japan. By Yang Yin 
Hang, Graduate in Law of the Waseda University, 
Tokyo, Japan, Master of Law, University of 
Pennsylvania. University of Pennsylvania Law 
Series, no. 1. Boston Book Co., Boston. Pp. xxiii, 
295-+ 23 (index). ($3.50.) 

N the course taken by the Univer- 

sity of Pennsylvania and some 
other prominent agencies, in assisting 
American readers to a knowledge of the 
jurisprudence of other countries, there 
seems to be a recognition, perhaps, of 
the fact that the American lawyer is 
really curious to learn more about 
the laws and institutions of the rest of 
the world. Undoubtedly, with the prog- 
ress of the world and the unquenchable 
thirst for knowledge which is growing 
universal, the insularity of the American 
lawyer is passing. He is coming to seek 
broad general information on subjects 
of no immediate usefulness in the prac- 
tice of his profession. 

Mr. Yang’s translation of the Japan- 
ese Commercial Code is the work of a 
scholar whose English shows skill in 
finding correct and concise equivalents 
for the juridical concepts of what is 
really nothing more than an Oriental 
adaptation of a European system. The 
translator, who is a Chinese, is a 
thoroughly trained civilian who also has 
an intelligent knowledge of the English 
common law. The text is printed in 
clear, legible type, and the book is 
typographically satisfactory. To the sec- 
tions of the code are appended the trans- 
lator’s annotations, which are most help- 
ful from the standpoint of comparative 
jurisprudence, as showing the sources 
of the material, most of which is derived 
from the German Commercial Code of 
1897, though some of it is peculiar to 
Japan, and a part of it, including the law 
of business associations, follows the 
French Commercial Code. Mr. Yang 
also writes a valuable historical mtro- 
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duction, which gives a general account 
of the various modern commercial codes 
of the civil law. 

The first Japanese Commercial Code, 
which was promulgated in 1890, was 
repealed except as to the law of bank- 
ruptcy, the present code becoming effec- 
tive in 1899. It is to be hoped that Mr. 
Yang; who is so well equipped to en- 
lighten English-speaking lawyers, may 
be induced to extend his labors to their 
great benefit in the interesting fields of 
Chinese and Japanese jurisprudence. 





OBSCENITY A CONSTITUTIONAL 
RIGHT? 


“Obscene” Literature and Constitutional Law: 
A Forensic Defense of Freedom of the Press. By 
Theodore Schroeder, legal counselor to the Medico- 
Legal Society of New York. Privately printed, 
New York. Pp. 439 (index). 


HIS book is largely made up of 

articles which the author had pre- 
viously written and which had appeared 
in the Albany Law Journal, Truth-Seeker, 
Alienist and Neurologist, and other simi- 
lar periodicals. Some of the articles are 
revised while others are merely re- 
printed. The finished product bears 
out the author’s own statement at page 
278, where he says, “I tried hastily to 
make a book by the use of a paste-pot 
and some magazine articles, where I 
should have rewritten the whole.” If 
it had been entirely rewritten we feel 
sure that its length would have been 
only a fraction of its present 439 closely 
printed pages and much tiresome repe- 
tition would have been avoided. 

The book is intended to be an argu- 
ment in favor of greater freedom in the 
dissemination of information, discussion 
and literature upon topics relating to 
sex and sex functions. In support of 
his contention the author urges that 
no book, idea, speech or action can be 
legally ‘‘obscene”’ because ‘‘to the pure 
are all things pure” and a thing is 
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obscene or pure solely according to the 
point of view of the particular reader or 
hearer. Such point of view he says 
cannot be known or foreseen in advance. 
It is therefore impossible to define 
“obscene” or any similar word in any 
penal statute establishing a penalty for 
doing or writing anything obscene, and 
so any such statute ought to be regarded 
as void for uncertainty, and as con- 
trary to the ‘‘due process” and “ex post 
facto” clauses of the United States Con- 
stitution. It is admitted that courts 
are not in accord with the author upon 
his general propositions, but he cites 
many cases to support the various de- 
tails from which he works out his main 
propositions.- Regarding the courts, he 
says at page 163: — 

If we may determine the intellectual bank- 
ruptcy of our American judges by their utter 
incapacity for using logical processes in the pres- 
ence of slight emotional irritation, then I fear 
that our courts must be adjudged to have 


assumed obligations largely in excess of their 
intellectual resources. 


The author heavily condemns the 
United States postal authorities for re- 
fusing to carry through the mails the 
so-called sexology books, or any maga- 
zines advertising them, and he intimates 
that their general sale and distribution 
is thereby prevented. He is apparently 
ignorant of the fact that such books are 
now on sale in many book stores in 
New York and other cities and are 
being regularly advertised in our monthly 
magazines that have free use of the 
mails. In view of these facts, the unre- 
strained language about the United 
States Post-office and Mr. Anthony 
Comstock and similar people whom he 
calls “‘professional purists,” and “‘moral- 
ists-for-revenue”’ seems to lose force. 

It would be out of place in this re- 
view to try to refute or controvert any 
of the author’s many statements and 
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principles. It is sufficient to say that 
we find ourselves unable to accept Mr, 
Schroeder’s premises, or to follow his 
logic, and we find his conclusions vague, 
By these remarks we imagine that we 
will qualify in the author’s classification 
as ‘‘intellectual bankrupts.” We are 
somewhat comforted, however, when 
we consider that we will be in good 
company when we are thereby placed 
with the many illustrious jurists whose 
opinions seem to be contrary to our 
author’s contentions. 


LOMBROSO’S CRIMINAL MAN. 


Criminal Man: according to the classification of 
Cesare Lombroso. Briefly summarized by his 
daughter, Gina Lombroso Ferrero. G. P. Putnam's 
Sons, New York and London. Pp. 332 (appendix 
and index). ($2 met.) 

HIS book is not in any sense a trans- 
lation of Lombroso’s principal 
work “L’Uomo Delinquente” (Criminal 
Man). That book has reached its fifth 
edition and has been translated into 
French, German and Spanish, but it 
has never been translated into English. 
And the present small volume of a little 
more than three hundred pages is merely 
a brief summary of the ideas set forth 
at length in that great work, together 
with an appendix in which we are given 
the briefest possible summary of Lom- 
broso’s chief writings. 

The merits of the present volume are 
that it gives us in a brilliant and com- 
pact form an authoritative statement of 
the theories of the great Italian crimi- 
nologist and in a few pages gives us a 
glance at all his principal writings. The 
very brevity of the work, which is one 
of its chief advantages, is also its defect, 
for in such a short book it is impossible 
to argue sufficiently fully the theories 
that are much controverted. For in- 
stance, Lombroso’s theory that there 
is a type of born criminal that can be 
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identified by purely physical character- 
istics capable of observation and measure- 
ment is so contrary to general ideas 
that it needs considerable argument 
and many examples to be very convinc- 
ing, and to prevent our feeling that the 
generalizations are based on insufficient 
observations or are the conclusions of 
an over enthusiastic advocate. And 
again we would like some further in- 
formation or definition of terms before 
agreeing with the author that so many 
phenomena of criminality and genius are 
due merely to different forms and de- 
grees of epilepsy. We will, of course, dis- 
agree with certain of the theories, 
but that is not for lack of a clear state- 
ment of what they are, and if the 
controverted theories were more fully 
argued and demonstrated the book 
would no doubt have to be so long that 
it could not be very widely used by the 
general readers. No matter how full 
the statement or complete the argument, 
we would still no doubt have to conclude 
that Lombroso exaggerated the impor- 
tance of merely physical defects as a 
cause of crime and that he applied this 
explanation of criminal acts altogether 
too widely. But the service that he 
rendered and the truths that he eluci- 
dated give Lombroso a high place among 
criminologists and it would probably 
be impossible to make a better or more 
usable summary of the results of his 
long studies and many writings than the 
present volume. 

The authoritative character of the 
summary is well shown by Professor 
Lombroso himself in the preface, where 
he says: ‘‘I welcome with pleasure this 
summary, in which the principal points 
are explained with precision and loving 
care by my daughter Gina, who has 
worked with me from childhood, has 
seen the edifice of my science rise stone 
upon stone, and has shared in my 
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anxieties, insults, and triumphs; with- 
out whose help I might, perhaps, never 
have witnessed the completion of that 
edifice, nor the application of its funda- 
mental principles.” 

MUNICIPAL GOVERNMENT 


The Government of American Cities. By Horace 
E. Deming. G. P. Putnam’s Sons, New York and 
London. Pp. 304+ index 19. ($1.50 net.) 

The Government of European Cities. By Wil- 
liam Bennett Munro, Ph.D., LL.B., Assistant 
Professor of Government in Harvard University. 
Macmillan Company, New York. Pp. 409, includ- 
ing index. ($2.50 met.) 


R. DEMING’S book on muni- 
cipal government was evidently 
written with a propagandic purpose, to 
assist in popularizing the program of the 
National Municipal League, and offers 
a strong argument for a higher type of 
city government governed by a few 
responsible officials. Emphasis is laid 
on the fact that the administrative 
functions of the city government occupy 
nine-tenths of its attention, as compared 
with the one-tenth concerned with legis- 
lative or policy-determining functions. 
Consequently the administrative system 
must be taken entirely out of politics, 
and appointments must be made solely 
for merit. The failures of municipal 
government in the United States, in the 
opinion of the author, have largely been 
due to ignoring the fact that only a very 
small part of the problems of the city are 
political. 

The writer also thinks home rule is 
essential, and contends that the inter- 
ference of state legislatures has done 
much to weaken and to oppress the cities. 
He is not wholly successful in proving 
this contention, nor in stating cogent 
reasons for the view that a sufficiently 
ample measure of home rule is impossible 
under a system of liberal legislative 
supervision of charters and electoral 
methods. This portion of the book is 
consequently a little out of perspective, 
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the benefits of municipal home rule 
being sufficiently obvious without argu- 
ment. 

The examination of the principles 
applied in successfully governed Euro- 
pean cities is rather superficial, but the 
book makes some sound and practical 
suggestions. The author’s conclusions, 
in fact, are often better than the grounds 
assigned for them, and his book is of 
little value as a scientific document. 
He sets out with the rather ambitious 
aim of proving that the faults of muni- 
cipal government, in the United States, 
are due rather to failure to apply the 
principles underlying successful national 
and state government than to more 
deep-seated difficulties, and it cannot 
be said that he succeeds in proving 
this, or that the problem of good city 
government is as free from intricacy as 
he assumes. 

Professor Munro’s book is a pains- 
taking and thorough account of muni- 
cipal government in France, Prussia and 
England, describing with considerable 
detail the systems of those countries 
and contrasting, wherever possible, their 
structure and functions with those of 
the United States. While the work does 
not pretend to be exhaustive, but aims 
only to serve as an introduction to 
fuller study of the subject, it is suffi- 
ciently elaborate to win approval for its 
scholarly and serviceable qualities. 

Professor Munro is concerned rather 
with structure and administration than 
with functions of local government, and 
in its field his treatise is the most com- 
plete and instructive accessible to Ameri- 
can readers. A conspicuous merit is 
found in his use of the comparative 
method, and the discussions of the 
workings of the various systems are so 
full as to give the reader something more 
satisfying than a bare statement of 


facts. Citations are frequent, and there 
is a useful bibliography. 


THE BINDING FORCE OF INTER. 
NATIONAL LAW 


The Binding Force of International Law. By A, 
Pearce Higgins, M.A., LL.D., of Lincoln's Inn, 
Barrister-at-Law, Lecturer in Clare College, Cam. 
bridge, Lecturer on Public International Law at the 
London School of Economics and the Royal Naval 
War College. University Press, Cambridge, and 
G. P. Putnam’s Sons, New York. Pp. 48. (50 cts, 
net.) 

HIS brochure contains the inaugural 
lecture delivered by a well-known 
English scholar in connection with the 
opening of a course in international 
law at the London School of Economics 
last autumn. In general, it is a discus- 
sion of the basis of international law 
and a reply to the arguments that 
such law has no binding sanction, 
in which the subject of interna- 
tional arbitration is considered in 
the light of recent developments in 
international affairs. The writer does 
not weaken his argument by claiming 
too much; he recognizes that existing 
international law largely partakes of 
a customary rather than of a positive 
character, but that it is gradually, by 
the process of definition by treaties 
and international conferences, acquiring 
more and more of the attributes of 
positive law. Moreover, there is suffi- 
cient evidence of its binding power 
in the fact that its mandates are re- 
spected by nations entering upon war, 
and there are numerous indications 
of the latent yet commanding force 
of international public opinion. 

The eminently sane view is expressed 
that while the settlement of international 
questions by the application of the rules 
of law will tend to reduce the possibility 
of war, “even this advance in civiliza- 
tion will not necessarily mean the 
advent of an era of perpetual peace.” 
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Articles on Topics of Legal Science 
and Related Subjects 


Agency. “Compensation of Unfaithful 
Agents.” By S. R. Wrightington. 72 Central 


Law Journal 396 (June 2). 

“Among the frauds of modern commercial life, 
which impose on the honest members of the 
community a serious addition to their already 
heavy expenses, one of the most insidious and 
dangerous is that of the secret discount, or rake- 
off, obtained by an agent in transacting the busi- 
ness of his principal. . . 

“The general rule is well settled that a broker 
must act with entire good faith towards his 
principal, and he is bound to disclose to his 
principal all facts within his knowledge which are, 
or may be material to the matter in which he is 
employed, or which might influence the principal 
in his action and if he has failed to come up to 
this standard of duty he cannot recover. . . . 

“The English decisions appear to have drawn 
this distinction, that where the transactions are 
separable and it can be determined as to which 
of the transactions the agent has obtained a 
secret profit or commission, such transactions 
are to c separated from those in which he has 
dealt fairly with his principal, and that the 

nt will not be deprived of his commission on 

1 such transactions. .. . 

“It is to be hoped that the stringent rule apply- 
ing to all fiduciaries will not be weakened in this 
way in this country.” 

“An Agent’s Right to Sue upon Contracts, II.” 
By Floyd R. Mechem. 59 Univ. of Pa. Law 
Review 587 (June). 

Continuation of article noticed in 23 Green 
Bag 355, supra. 

Attorney and Client. ‘The Trust Com- 
pany — Not a Competitor of the Lawyer.” By 
William T. Abbott. 6 Jilinois Law Review 73 


(June). 

“Tn this age the trust companies, both in their 
financial and trustee aspects in mutual co-opera- 
tion with the lawyer, are moving spirits, not to 
say controlling factors, in helping to prevent 
that threatened division of society into two t 
antagonistic classes, one of which seeks with the 
keenest ability, vigilance and manipulation to 
secure and hold all it can safely get. and the 
other, with less education and skill, but equal 
ferocity, to take all that it may dare seize. The 
social and legal problem cannot be separated 


from the economic, and as neighbors and co- 
workers we should unite to maintain that rea- 
sonable (not necessarily equal) distribution of 
advantages, opportunity and profit which alone 
can forestall and prevent a compulsory readjust- 
ment through revolutionary methods.” 


Contracts. See Agency. 


Index to Periodicals 





Corporations. See Interstate Commerce, 
Public Service Corporations. 

Court of Claims. ‘‘The United States as 
Defendant.” By Lincoln B. Smith. 72 Central 


Law Journal 455 (June 23). 

“The magnitude and importance of the work 
of the court of claims is not generally realized. 
Although the claimants are scattered from Maine 
to California, the practitioners, because it is a 
specialized practice, are largely from the bar of 
the District of Columbia; the consequence being 
that the court of claims is not well known except 
in Washington. The court consists of a chief 
justice and four associate judges, appointed for 
ife. It is an able and hard-working court, 
sitting continuously from October to June, and 
it has, without doubt, a greater variety of ques- 
tions of law to consider than any other court in 
the United States, excepting the Supreme Court."’ 


Criminal Procedure. ‘Appeals in Homicide 
Cases in Pennsylvania." By Edward Lindsey. 
59 Univ. of Pa. Law Review 623 (June). 

A painstaking and valuable statistical exami- 
nation of appeals in homicide cases in this state 
from 1905 to 1910. 

“The most difficult information to get in con- 
nection with these cases was the lengtu of time 
consumed by the trial. Sometimes the minute 
dockets would show it clearly and sometimes 
they would not. However it was ascertained 
for thirty-seven of the cases. In only one of 
these cases did the trial exceed eight days. . . . 

“From the figures given it appears that the 
average time that ela from the arrest of the 
defendant to the decision of his appeal by the 
Supreme Court in capital cases is a little over 
eleven months. A little over three months of 
this time is consumed by the appeal, eight 
months being the average time elapsing from 
the arrest to the appeal... . 

“The length of time elapsing fromtrial to 
appeal seems excessive. It was suggested that 
the length of time is due to the consideration 
of motions for new trial and the care taken in 
their consideration, the decision on such motion 
ae the final decision on practically all except 
purely legal questions. Nevertheless an ave 
of over four months seems unnecessarily long. In 
practice the argument of the appeal does not 
seem to take place as speedily as is contemplated 
by the rules of the Supreme Court; presumably, 
however, this must be due to sufficient reasons 
in each case. In view of the fact that it is the 
duty of the Supreme Court to examine the evi- 
dence, the disposition of appeals by that court 
may be fairly characterized as prompt, the aver- 
age being thirty days. Here, too, it should be 
noted Ro ong a of the cases are decided 
practically within the average period. .. . 

“The largest number of pad econ of error 
seem to be to the admission or rejection of evi- 
dence, as is perhaps natural. Almost as many 




























are criticisms of portions’ of the judge’s —. 
or of his answers to requests to charge. In 
many, especially of the latter class, the criticisms 
are captious and the errors alleged trivial. . . . 
The doctrine of ‘harmless error’ seems well estab- 
lished in Pennsylvania. The prisoner must 
show that a substantial error was committed 
on the trial by which he has been injured; it is 
not sufficient that an abstract or technical error 
has taken place.” 


Criminology. ‘‘The Crime Problem.”’ By 
Hon. Frank H. Norcross, Justice of the Supreme 
Court of Nevada. 20 Yale Law Journal 599 
(June). 

“In addition to doing everything that can 
reasonably be done to remove the causes of 
crime, we must improve our system of dealin; 
with the convicted criminal. If he is a confirm 
criminal we may not be abie to accomplish much 
for him in the way of reformation, and society 
has a right to protect itself from individuals of 
this class the same as it has from the insane. 
Society has no right to provide and cannot 
justify means and methods of punishment that 
in themselves are debasing. Such methods of 
sag ne are not only a wrong to the prisoner 

ut they are an absolute injury to society. 

“Our present prison and jail system, generally 
speaking, is at least a century behind our 
civilization in other respects. 

“Delays and occasional miscarriages of justice 
in the courts have had the effect of creating the 
impression that in our court procedure lies 
the | ee fault of our penal system, largely from 
the fact that such defects are obvious and are so 
frequently magnified by the press. This con- 
clusion, I am firmly convinced, is not only a 
mistake, but I am of the opinion that by far the 
end number of miscarriages of justice have 

n and are buried from the knowledge of the 
ee public behind the stone walls and iron 
of our prisons.” 

See Detection of Crime, Domestic Relations: 
Penology. 


Detection of Crime. ‘Detective Burns and 
his Psychological Method.” Current Literature, 
v. 50, p. 601 (June). 


“Burns’s method, which we have called the 
psychological method, is, of course, one form of 
what has come to be known, more or less op- 
agen as the ‘third degree.’ But... 

urns secures confessions by his headwork and 
his skilful study of a man’s mentality. The 
one is psychology, the other is brutality.” 


Direct Government. ‘The Federal Guaran- 
tee to the States of a Republican Form of Gov- 
ernment.” By William D. McNulty. Editorial 
Review, v. 4, p. 531 (June). 


“The essential characteristic of a republican 

stem is believed to be the administration of 
the government through representatives of the 
people, as opposed to the direct administration 
of the government by the people, as in a pure 
democracy. This was, undoubtedly, the mean- 
ing of the term, as understood by the founders 
of the Republic.” 
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“The Initiative and Referendum and How 
Oregon Got Them.” By Burton J. Hendrick, 
McClure’s, v. 37, p. 235 (July). 

Describing the way in which the popular 
measures dealt with came to be geapees, with 
side-lights of William S. Uren and other promi- 
nent personalities. 


Domestic Relations. ‘Social Control of the 
Domestic Relations.’’ By George Elliott How. 
ard, University of Nebraska. American Journal 
of Sociology, v. 16, p. 805 (May). 

“It seems almost certain that the powers of 
the juvenile court will be increased. No doubt 
there is some danger in the process. As a safe. 
guard, should not an organized effort be made to 
develop a thought-out 4 and more uniform 
laws among the states? In particular, should 
not the precedent set by Kentucky in 1908 and 
by Colorado in 1909 followed throughout 
the land? These states have provided for the 
enforcement of the obligations of delinquent 

rents in the chancery rather than the criminal 

ranch of the juvenile court... . 

“Good marriage laws are more effective in 
checking divorce than are good divorce laws, 
They help to prevent the formation of bad mar- 
riages; and bad marriages are the only marriages 
which divorce dissolves.’ 

Examinations before Trial. ‘Examinations 
before Trial.” By Raymond D. Thurber. 25 
Bench and Bar 62 (May). 

This topic of New York law, last treated in 19 
Bench and Bar 20-7 (Oct., 1909) is now brought 
down to date. 

Executive Organization. ‘The Organization 
of the State Executive in Illinois.” By Henry 
Bixby Hemenway, M.D. 6 Illinois Law Re- 
view 112 (June). 

“This fundamental principle of individual 
responsibility, organized into a system, demands 
readjustment of our state executive business in 
several radical features. 

“1. The Governor must appoint, and be 
responsible for all executive subordinates. : 

“2. Each separate office, or department, 
must be managed by one man. 

“3. Each responsible officer should be a 

nent expert, paid by an adequate salary, not 
Ss. 


ees. 

“4. The various departments should be 

organized systematically, so that the responsi- 

poy of each is made exclusive, definite and tan- 
gi = 


Executors and Administrators. ‘‘Powers 
of Sale in an Executor in Pennsylvania.” By 
Roland R. Foulke. 59 Univ. of Pa. Law Re- 
view 597 (June). 

“Since the jurisdiction of the Orphans’ Court 
in Pennsylvania to authorize an executor to se! 
the real estate of his testator is purely statutory, 
is limited to the cases specified, and will not be 
exercised when the power conferred in the will is 
sufficient, it follows that it is often important 
to determine whether the executor has power 
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under the will to make the sale in question. 
This question is frequently of extreme difficulty, 
and the law in Pennsylvania on some of the 
points involved is in a most unsatisfactory con- 
dition. The particular point for discussion will 
be the question whether the executor can confer 
a good title on the purchaser.” 


Federal and State Powers. See Waters. 


Federal Courts and Jurisdiction. ‘The 
Genesis of the Supreme Court.” By Hon. 
Hannis Taylor. 18 Case and Comment 3 (June). 

“The unique creation, without a protot 
in history, known as the Supreme Court of the 
United States, is the joint product of Pelatiah 
Webster and John Marshall par nobile fratrum.” 

“The Reorganization of the Federal Judicial 
System.”” By Hon. Reuben O. Moon. 18 Case 
and Comment 13 (June). 

“The reorganization of the courts as provided 
by the new act substitutes for the present 
cumbersome, impracticable, confusing and ex- 
pensive judicial system a simple, concrete, 
elastic and nape one; it eliminates a court of 
original jurisdiction wholly unnecessary and in 

ractical operation long since fallen into disuse. 
t does not displace a single judge or change the 
resent general practice of the courts. It simp- 
ifies the proceedings by consolidating juris- 
dictions and by having all cases in courts of 
first instance and all pleadings filed therein 
brought and filed in the district court, and 
preserves the same plan of judicature originally 
designed by the framers of the Constitution 
and adopted by most of the states, to wit, 
one court of original jurisdiction, an inter- 
mediate court of appellate jurisdiction — final 
in many cases — and the Supreme Court as the 
court of last resort.” 

“When Does a Case ‘Arise’ under Federal 
Laws?’ By Charles A. Willard. 45 American 
Law Review 373 (May-June). 

“The Constitution declares (art. 3, sec. 2), 
that the judicial power shall extend ‘to all cases 
in law and equity arising under this Constitution, 
the laws of the United States,’ etc. When doesa 
case arise under the Constitution and laws, as 
those words are here used?” 

See Court of Claims. 


Forensic Oratory. ‘Forensic Eloquence.” 
By Hon. A. W. Wilkinson. 20 Yale Law Journal 
620 (June). 


“If you don’t love a fight, you will be very 
apt not to love the law. The shrinking from 
entering upon trial, the dread of its responsi- 
bilities, the apprehension for its results have 
been, with many practitioners, sufficient to 
render their calling positively distasteful and 
odious; and among the number of these might 
be counted many whose bearing in the court 
room and whose success as advocates were such 
that none would suspect their inward reluctance 
at entering on its controversies.” 


General Jurisprudence. ‘The Scope and 
Purpose of Sociological Jurisprudence; I, Schools 
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of Jurists and Methods of Jurisprudence.” By 
Professor Roscoe Pound. 24 Harvard Law Re- 
view 591 (June). 


The first of what promises to be a noteworthy 
series of papers, in which we shall look for an 
exposition of the tendencies now visible in the 
scientific investigation of fundamental problems, 
and of the present status of legal science in its 
higher forms. In this introductory portion, the 

ools heretofore existing are divided into three 
rincipal groups, each of which is discussed. 
ese are the Analytical, the Historical and the 
Philosophical schools. Of late there have 
many indications of an approach to a new posi- 
a and of the rise of a so-called Sociological 


ool. 

The Analytical school at first adhered to the 
analytical method exclusively, but later its 
method became historical as well as analytical. 

“The analytical jurist pursues a comparative 
study of the pu , methods and ideas com- 
mon to develo; systems of law by analysis of 
such systems and of their doctrines and institu- 
tions in their matured forms.” This school 
considers developed systems only, it regards the 
law as something consciously made, not found, 
it lays emphasis on the sanction of judicial 
enforcement, and it is usually utilitarian or 
teleological in its philosophical views. 
imperative theory overlooks the need of squar- 
ing the law with the demands of reason and 
exigencies of conduct on one hand, and with 
the demands of social progress on the other. 
It is a doctrine well suited to the administration 
and exercise of legal functions, ‘but it is not 
expedient that law-makers adhere to and be 
governed by it.” 

The Historical school really began with 
Savigny. Both the historical and the philo- 
sophical jurist agree that law is found, not made. 
The Historical school cgnsiders the past rather 
than the present of law, it sees chiefly the social 
pressure behind legal rules, its type of law is 
custom, and its philosophical views have mainly 
been Hegelian. Like the Analytical school, it is 
open to the objection of working a priori. It 
is a theory which tends to re-action and stag- 
nation in the actual process of law-making. 
The movement, however, led naturally into what 
Kohler styles universal legal history, and it was 
not long “‘in assuming the name and somethi 
of the character of a sociological jurisprudence. 

“The philosophical jurist studies the philo- 
sophical and ethical bases of law, legal systems, 
and particular doctrines and institutions, and 
criticizes them with respect to such bases.’’ This 
school has held very diverse philosophical views. 
First came an eighteenth century law of nature 
school, which was followed in the first half of 
the nineteenth century by a metaphysical school 
which has prejudiced contemporary lawyers 
— philosophical jurisprudence in any form. 
“It is,” however, “as unfair to identify the 
philosophical method absolutely with use 
or Ahrens or Réder or Lorimer as to identify 
analytical -_ ~~" absolutely with the text 
of Austin.”” We are not bound to accept 
Naturrecht as the philosophy of law. Thus has 
arisen a Social-Philosophical school, of which 
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there are several varieties. Dahn said emphati- 
cally in 1878 that a ‘‘scientific philosophy of law 
must be based upon comparative legal study.” 
This latest phase of the philosophical school 
“presents three types, the so-called Neo-Kan- 
tians, who, on the whole, are ao me = gg and 
sociological in tendency, the teleologists or social 
utilitarians, whose tendency is analytical and 
sociological, and the Neo-Hegelians, who may be 
—— as historical and sociological in ten- 
lency.... 

“Just as historical jurists are now of two 
types, the one historical in the older sense, the 
other sociological, philosophical jurists are to be 
recognized as natural-law or metaphysical on 
the one hand, or social-philosophical (sociological) 
on the other hand. It is not easy to perceive 
any real distinction between the advanced types 
of the two schools.” 


Government. ‘Government by Judiciary.” 
By L. B. Boudin. Political Science Quarterly. 
v. 26, p. 238 (June). 

The writer considers that ‘‘the most important 
question before the people of this country today 
is undoubtedly the question of the limits of the 
power of the judiciary to annul legislation for 
alleged unconstitutionality.” Mr. Roosevelt’s 
criticisms of some of the decisions of our courts 
are treated with respect, and much attention is 
given to constitutional history. The author 
evidently is out of sympathy with the doctrine 
enunciated in Marbury v. Madison. ‘“‘As a 
matter of legal reasoning” that case “has been 

ronounced by many eminent thinkers unsatis- 
actory.” In Lochner v. New York, the Supreme 
Court “assumed the distinctively legislative 
function of deciding whether circumstances 
existed which required remedial legislation. 

“This position is opposed to that which the 
Court took in Munn v. Illinois. Even in that 
comparatively late case the Supreme Court held 
that such an inquiry was part of the functions 
of the legislature, and none of the Court’s busi- 
ness. It said: ‘For our pu we must 
assume that if a state of facts could exist that 
would petty such legislation, it actually did 
exist when the statute under consideration was 


“To say, in the face of these decisions and the 
many more that could be cited but for lack of 
space, that our courts do not exercise any legis- 
lative power, seems like adding insult to injury.” 


Australia. “The Labor Party and the Con- 
stitution in Australia.” By Victor S. Clark. 
Journal of Political Economy, v. 19, p. 479 


(June). 

“‘The rise to power of the labor party, and the 
platform it proposes to make into law, are suffi- 
cient indication that the people of Australia 
have so far retained confidence in government 
regulation as a palliative for social ills, and intend 
to continue this method of treatment. The arbi- 
tration system has encountered some humiliating 
defeats. ... The puzzling thing about the 

resent public policies of ‘Australia and New 
land is that they have in the course of the 
past twenty years encountered so little reaction. 
Positive and radical programs, when actually 


carried out, usually meet a cumulative opposi- 
tion that soon becomes strong enough to bring 
them to a standstill, and often causes some with- 
drawal from their point of farthest advance, 
So far we have no evidence of such a gathering 
resistance in Australia — though it possibly may 
sppess when the proposed amendments to the 
federal constitution are put to popular vote.” 

Canada. ‘‘Canada’s System of Responsibl. 
Government.” By Senator Albert J. Beveridge. 
McClure’s, v. 37, p. 330 (July). 

“Our fundamental law is based on the non- 
party concept. ... The legislative and execu- 
tive branches of our government are decreed 
to be separate and independent, thus prevent- 
ing any united party government... . - 
ing exclusively from the practical point of view, the 
Canadian legislative and executive branches are 
inextricably mingled.” 

Great Britain. ‘‘The Constitutional Revolu- 
tion, II.’ By Prof. J. H. Morgan. Nineteenth 
Century, v. 69, p. 993 (June). 

“The reform of the House of Lords should be 
preceded by the reform of the House of Com- 
mons. Before we can decide what the powers 
of the Upper House are to be we must know 
what are to be the powers of the Lower 
House. ... A reform of the House of Com- 
mons by devolution would, by restoring the 
control of the House over Bills, put a limit to 
the necessity of legislation by the departments 
and of revision by the House of Lords. It would 
also diminish the area of conflict between the 
two houses by removing out of the sphere of 
contention bills —the Scottish Land Bill, for 
example — which, although commanding the 
almost unanimous support of the community for 
which they are intended, are at present treated 
as mere pawns in the party game between the 
two houses.” 

“The Royal Prerogative.” By C. Harvard 
Pierson. Fortnightly Review, v. 89, p. 969 
(June). 

Describing the nature of the royal prerogative, 
its sources and its limitations. 

India. ‘‘The Government of India.” By 
Theodore H. Boggs. Political Science Quarterly, 
v. 26, p. 290 (June). 

A detailed description of the mechanism of the 
administration of India. The writer is of the 
opinion that “the reforms, both executive and 
legislative, introduced under the act of 1909, 
mark a real advance toward the goal of intelli- 
gent self-government by native Indians.” 

See Executive Organization, Direct Govern- 
ment, Federal and State Powers, Federal Courts 
and Jurisdiction, Local Government. 


International Arbitration. ‘The Outlook 
for Arbitration.’”” By Sir John MacDonell, C.B. 
Contemporary Review, v. 99, p. 687 (June). 

“It is worth while noting how many questions 
in which it was said national honor was involved 
have in fact been successfully settled by arbitra- 
tion or by like means. The opposition to the 
arbitrations conducted under the Jay Treaty 
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came from those who thought that the matters 
at issue affected the honor of the two countries. 
In the long dispute as to the Oregon boundary 
there was the same talk of honor. President 
Polk declared that ‘he did not believe the terri- 
torial rights of the nation to be a subject for 
arbitration.’ ‘All Oregon or none.’ ‘Fifty-four 
forty, or fight,’ was the popular cry. In the 
end the forty-ninth parallel was accepted 
no loss of honor and dignity. The sticklers for 
the honor of this country pressed Lord Salisbury 
to meet President Cleveland’s demand — for 
such it was —that England should submit to 
arbitration the dispute between her and Vene- 
guela as to the boundary line of British 
Guiana. Lord Salisbury, who understood honor 
as well as any statesman, did not yield to this 

ure. The matter was refe to arbitra- 
tion, and resulted in a decision, on the whole, 
in favor of England. A famous American 
statesman once declared that he would as soon 
cut off his right hand, as agree to the contention 
of England with respect to the North American 
fisheries; a contention which his country lately 
submitted to the Hague Tribunal, with no loss 
of prestige or honor. In truth all the great 
arbitrations of the past, certainly the most 
successful, have turned upon questions which 
the litigants at one stage in the controversies 
— involved vital interests and points of 
onor. 

“One remark as to the draft of the Anglo- 
American treaty of arbitration. It is proposed 
to refer certain questions to a Commission of 
Inquiry, which will report without deciding. 
It might have been better to treat all questions 
alike. But, at all events, the scheme provides 
for old international disputes what is so much 
needed, a refrigerating chamber in which heated 
passions may cool down.” 


“The International Prize Court and Code.” 


By James L. Tryon. 20 Yale Law Journal 604 
(June). 

“What now does all this legislation mean? 
It means that when the International Prize 
Court and Code come into use there will be a 
single system of law among the signatory 
nations with respect to prizes. Each signatory 
nation will no longer have the exclusive right 
to be its own judge of correct principles in a his- 
toric and important department of International 
Law, but will be subject to a higher sovereignty, 
the self-im order of a quasi-international 
union, of the gradual growth of which the court 
and code are both expressions. It is another 
step forward in the limitation of war by the 
development of international justice. It is there- 
fore a notable advance in the evolution of the 
peace movement.” 

“Compromise — The Great Defect of Arbi- 
tration.” By William Cullen Dennis. 11 Colum- 
bia Law Review 493 (June). 

“It is submitted that with care in the framing 
of the terms of submission, direct agreement 
as to the selection of the judges, a simple, clear 
code of arbitral procedure, maintenance and 
amplification of the right of revision, and the 
right to set aside an award which disregards the 
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terms of submission, together with provision 
for appeal in proper cases for the correction of 
error, compromise may be largely banished from 
international arbitration, even before the estab- 
lishment of a permanent court of arbitral jus- 
tice.” 

Interstate Commerce. ‘The Source of 
Authority to Engage in Interstate Commerce.”’ 
By Frederick H. Cooke. 24 Harvard Law Re- 
view 635 (June). 

“The fundamental right of transportation be- 
tween points in different states is not derived 
from the Commerce clause, having been in exist- 
ence long before the Commerce clause, and is 
one not merely against interference by indi- 
viduals, but inst interference under govern- 
mental authority, whether that of Congress or 
of the states. 

“But this statement applies only to the bald 
right of interstate transportation, as distin- 
guished from such transportation under condi- 
tions of special privilege. For this purpose govern- 
mental authority is necessary. Such authority 
may be derived either from Congress or from 
the states.” 


Judicial Powers. See Government. 

Juvenile Delinquency. See Domestic Rela- 
tions. 

Labor Problems. ‘The Railroad Riots of 
1877." By James Ford Rhodes. Scribner's, v. 50, 


p. 86 (July). 

“From the close of the Civil War to the end 
of the century the gulf between labor and capital 
was constantly widening; the difficulty of either 
workman or employer putting himself in the 
other’s place inc This tendency was 
much accelerated by the autocratic reduction in 
wages in 1877 and by the strikes and riots which 
ensued. It is true that victory rested with the 
railroad companies, but it was a Pyrrhic victory.” 


Legal Education. ‘Instruction in Statute 
Law.” By Horace A. Davis. 6 Illinois Law Re- 
view 126 (June). 

“The end to be sought is instruction in the 
proper method of interpretation. That the 
materials necessarily used may prove valueless 
in later professional life is unfortunate; but it 
does not mean that the work has been wasted. 
The same methods applied in discovering the 
real meaning of the New York Highway or Lien 
Law will be used in interpreting the federal 
statutes on taxation and the New Jersey cor- 
poration laws. A mental attitude and accurate 
methods of work are the lessons to be learned; 
not an intimate acquaintance with any given 
statute, no matter how important. The answer 
is in effect the same as is made to the objections 
against certain courses in mathematics, and even 
against a liberal education as a whole — that 
its purpose is to teach the student how to think.” 


Legal History. ‘‘The Origin of the Peculiar 
Duties of Public Service Companies, I.” By 
Charles K. Burdick. 11 Columbia Law Review 
514 (June). 
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“It seems safe to believe that originally any 
one who held himself out to serve all who might 
apply was conceived of as assuming a public or 
common calling, and by force of this assumpsit 
was held to obligate himself to serve all who 
should apply and to serve with care. Ina state 
of society so primitive as that of the time of 
which we are speaking, the kinds of things which 
a person would be likely to hold himself out to 
do for all applicants would be few. ... How- 
ever, as a result of the rapidly changing economic 
conditions it soon became more and more usual 
for persons to hold themselves out to serve the 
public generally in all lines of commercial 
activity, so that such a holding-out lost any 
distinctive significance which it earlier had; and 
as a result of the rapid development of legal 
science and the clarification of legal ideas, breach 
of legally-imposed rather than self-imposed duty 
came to be conceived of as the basis of tort lia- 
bility, and the assumpsit, so important in earlier 
actions on the case, and implied in the case of 
one engaged in a common calling from the holding- 
out, was no longer recognized as a necessary 
element. What effect had this upon the lia- 
bilities of those engaged in ‘common callings’ ?... 
A person no longer became liable to an action on 
the case simply because he held himself out to 
serve the public generally and then refused to 
serve some member of the public who applied — 
this obligation now pieced ow only to common 
carriers by land and water (including ferrymen) 
and innkeepers. ... Perhaps several reasons 
may be hazarded for the survival of this peculiar 
liability of the carrier and innkeeper, even when 
the reasons in which it originated would no longer 
be recognized as sufficient basis for a tort 
action. ... Thus survived the common law 
duty of common carriers and innkeepers to serve, 
according to their holding-out, those who might 
apply, though the original reason for the imposi- 
tion of the duty, no longer sufficient in itself to 
justify its imposition, was forgotten, and new 
reasons had to be found for its justification.” 

Local Government. “Political Innovations.” 
By Hon. Robert W. Bonynge. Forum, v. 45, 
p. 645 (June). 

“The adoption of the ‘short ballot’ offers the 
simplest and most complete remedy for the 
defects in our present system of representative 
government. It does not involve any radical 
change in the form of the government, but, on 
the contrary, would be a return to a truly repre- 
sentative government. Its reinstatement would 
mean the application to political affairs of the 
methods that are so sucessfully employed by all 
the t industrial corporations of the country 
for the transaction of their business.” 


Marriage and Divorce. See Domestic Re- 
lations. 

Monopolies. ‘‘The Unreasonable Obiter Dicta 
of Chief Justice White in the Standard Oil Case.” 
By Albert H. Walker. 72 Central Law Journal 
413 (June 9). 


The writer takes the preposterous position 
that as ‘‘the decision of the Standard Oil case did 
not depend in the slightest degree upon the 


presence or absence of any such limitation 
upon the statutory word ‘restraint’ or the 
statutory word ‘monopolize,’ as Chief Justice 
White, in his five-thousand word argument, 
sought to place upon those words, . . . all those 
— of his written opinion which appear to 

intended to operate to thus limit those statu- 
tory words are obiter dicta.” 


Penology. See Criminology, Probation and 
Parole, Prison Labor. 


Prison Labor. ‘Something for Nothing.” 
By Julian Leavitt. American Magazine, v. 72, 
p. 351 (July). 

“It is safe to say that 1,500 convicts have dis- 
placed at least as many free workingmen perma- 
nently and reduced the wages of ten thousand 
others to starvation point.” 


Probation and Parole. ‘The Constitution. 
ality of the Federal Parole Law.’’ By Agnes K, 
McNamara. 45 American Law Review 401 
(May-June). 


“The United States Supreme Court has upheld 
specifically two state parole laws — that of Illi- 
nois in Dreyer v. Illinois (187 U. S. 71), and that 
of Michigan in Ughbanks v. Armstrong (208 
U. S. 481) — but in both cases the point decided 
is that a state parole law does not violate the 
fourteenth amendment of the federal Constitu- 
tion, and in both cases the Supreme Court de- 
clines to review the state court’s decision that 
the parole law in question did not violate the 
state constitution by infringing on the judicial 
or executive powers. 

“Reasoning both from the analogy of state 
parole laws and the general trend of federal 
decisions on the president’s pardoning power 
the probabilities are that the federal parole law 
supported, as it is, by public policy, will be held 
constitutional.” 

See Penology. 


Procedure. ‘‘Delays and Reversals on Tech- 
nical Grounds in Civil and Criminal Trials.” 
By E. J. McDermott. 45 American Law Re- 
view 356 (May-June). 

“(1) It should be ible to prosecute a 
criminal (a) by indictment, and in misdemeanors 
at least (6) by information on the part of the 
public prosecutor with the concurrence of some 

istrate or judge. 

‘*(2) An indictment should be short and simple. 
It should briefly state the nature of the crime and 
only such facts as are necessary (a) to enable 
the accused to know what the offense is and 
where and when it was committed and (b) to 
enable the court to enter such a judgment as 
will prevent a second prosecution for the same 
offense. All of that could be stated in any case 
in five or ten lines. 

“(3) The prosecutor should have the right to 
amend the indictment at any time, provided 
the whole character of the crime is not changed 
and the accused is given the right to a continu- 
ance, when necessary, to get new proof fox his 
defense. 

(4) The rules of procedure should be held 











ion and 


thing.” 
» Vv. 72, 


ive dis- 
perma- 
ousand 


tution- 
nes K, 
w 40) 


upheld 
of Iili- 
d that 
r (208 
ecided 
te the 
stitu- 
rt de- 
1 that 
e the 
dicial 


state 
-deral 
ower 
e law 
held 


Tech- 
als,” 
| Re- 


te a 
nors 
the 
ome 


iple. 
and 
able 
and 





ViIM 


to be directory, not mandatory. In the appel- 
late court, the accused should be allowed to 
complain only of an abuse of the trial court’s 
discretion in passing upon such questions. 
Even if the trial court erred in preventing him 
from producing proper evidence or in admitting 
incompetent evidence or in giving an erroneous 
instruction, a new trial should not be ordered, 
unless the court has a reasonable doubt of his 
guilt or unless the trial court abused its dis- 
cretion. 

“(5) The press should be allowed to publish 
only a report of what actually occurs in court. 
It should not be allowed to exploit, in a sensa- 
tional way, the anticipated evidence in cases to 
be tried or to publish exaggerated or biased 
accounts or to express opinions of a case actually 
on trial. 

“(6) Jurors should not become disqualified 
because they have read of the crime in the 
newspapers or heard rumors about it or formed 
hasty opinions on such newspaper reports or 
rumors, if they can still, in the opinion of the 
judge, give the accused a fair and impartial 

earing. The present method of allowing law- 
yers to spend days and weeks and months in the 
interrogation of jurors should be forbidden. It 
is an abuse that makes a fair trial almost impos- 
sible, that eliminates the most competent jurors 
and that brings the courts and the law into con- 
tempt. At common law, in olden times, juries 
were selected from the neighborhood because 
they were presumed to know some of the facts 
at least. 

“(7) Expert testimony should be carefully 

lated; hired partisan experts should be care- 
fully tested and scrutinized by the court; their 
number should be limited; and their fees - 
lated. They should not be allowed to ave Uh 
fees or contingent fees to warp their sworn 
opinions. 

“(8) Nine or ten jurors should be allowed to 
render a verdict. Unanimity is obtained only 
by a compromise of conscience in most cases. 
One or two corrupt or stubborn or ignorant 
jurors should not be allowed to prevent a ver- 
dict. The appellate court can protect the inno- 
cent. A majority verdict was allowed by the 
ancient law of Rome and is allowed now by the 
modern law of Germany. 

““(9) The accused should be allowed to remain 
silent, but his silence ought to be a fair subject 
for comment. The state should have the right, 
in an orderly way, to compel him or any one else 
to produce any paper or thing that may be 
important in the trial. 

(10) Perjury should be more eeomety prose- 
cuted and punished. It is a growing evil and an 
awful hindrance to justice. 

“(11) Jury service should be exacted of our 
best citizens; but the jurors should be treated 
with more consideration. 

(12) The state should have the same num- 
ber of peremptory challenges as the accused and 
the number should be smaller. Either par- 
ty should have a right to a change of venue 
when a fair trial can not be obtained in the 
county where the accused was first charged with 
the offense. 

“‘(13) A transcript of the evidence of a dead, 
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insane or unavoidably absent witness of a former 
= should be competent evidence in a second 
t aa 


Public Service Corporations. ‘State Con- 
trol of Public Utilities.” By Bruce Wyman. 24 
Harvard Law Review 624 (June). 


“As time goes on, one finds himself almost 
among the conservatives in standing by the 
original program for state control. And yet 
one may still hope that the state will as far as 
possible confine itself to regulation, leaving the 
companies to work out their own problems of 
management. State control need seldom go 
further than regulation in this sense. What- 
ever the companies may do should be subject 
to immediate revision by the constituted authori- 
ties. There should be swift re tion provided 
for any individual who has suffered harm in the 
meantime. And that should be the full extent 
of governmental regulation, generally speaking. 
When the state goes further, and attempts to 
dictate as to the policies which the companies 
shall adopt, it usually goes too far. Legislation 
goin to this extent really crosses the line which 

ivides state control from state operation.” 

“Nine Years’ War with Privilege.” By Tom 
L. Johnson. Hampton's, v. 27, p. 3 (July). 

“Private ownership not only operates to ex- 
clude a pentioceanirs vor small group of able men 
from public service, Gut it extends its influence 
to that larger body — the electorate, the people 
asawhole. .. . unicipal ownership will work 
betterment in service, reduce its cost to the 
people and purify politics by extinguishing a 

werful interest hostile to good government. 

nly through municipal ownership can the gulf 
which divides the community into a small domi- 
nant class on one side and the unorganized people 
on the other be bridged.” 


See Legal History, Interstate Commerce, Rail- 
way Rates. 


Railway Rates. ‘The Legal Basis of Rate 
Regulation, I." By Edward C. Bailly. 11 Colum- 
bia Law Review 532 (June). 

“It has been said that, ‘There has been no 

ment of all the authorities on this question.’ 
his statement, though literally true, is substan- 
tially inaccurate. In practice it is well settled 
that the value upon which a public service com- 
pany is entitled to a fair return is the present 
value of its property devoted to the public use. 
This rule, properly applied, is sufficient for the 
determination of every question that arises in 
connection with rate regulation. Difficulties 
arise principally with respect to the weight to be 
given to the various factors in the problem.” 

Religious Freedom. ‘‘Religious Liberty and 
Bible Reading in Illinois Public Schools” (con- 
clusion). By Henry Schofield. 6 Illinois Law 
Review 91 (June). 

“The principle of non-divisive, non-denomi- 
national or united-Christian Bible reading in the 


— schools always has been tolerably satis- 
actory to the members of most Protestant 
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churches or sects.... The precise constitu- 
tional effect of the opinion of the majority of the 
Supreme Court [in the case in 245 IIl.] is,\then, 
to change the principlefof secularism, excluding 
the Bible from the public schools, from a prin- 
ciple of state governmental policy to a prin- 
ciple of state governmental power, 7.e., to a rule 
of fundamental organic state law, expressed by 
the people in the state constitution, cutting 
down the scope of the power of the legislature 
over the subject of public education. The 
opinion makes Illinois the only state in the 

nion, I think, that puts a constitutional pad- 
lock on the Bible in public schools.” 

State Insurance. “A National Insurance 
Scheme in Practice.’ By George P. Forresters 
F.C.S. Fortnightly Review, v. 89, p. 995 (June), 

“Britain’s scheme has the advantage of being 

on experience observed abroad, and on 
the working of an admirable system of volun- 
tary assistance of the kind it is intended to pro- 
vide, backed by that shrewd common sense 
with which we are credited. Its reception in the 
pioneer country of this class of social legislation 
augurs good for its future, but the proof of the 
pudding is in the eating, and here the supreme 
test will be in its actual application.” 

“A National Health-Charter.” By Harold 
Spender. Contemporary Review, v. 99, p. 654 
(June). 

_ “Above all, Germany, which, even if happil 
it should never prove to be our military tral, 
is of necessity our chief commercial competitor, 

maintained the full physical vigor of her 
race. That result is largely due to her great 
system of insurance. Mr. Lloyd George now 
proposes to lead the British nation along the 
same tried and beaten track. Will the nation 
rise to the opportunity?” 

“The Government Scheme of National Insur- 
ance.” By A. Carson Roberts. Nineteenth Cen- 
tury, v. 69, p. 1141 (June). 

The writer is in sympathy with the general 
ey me the scheme, but offers some criticisms 
of details. 


Taxation. ‘The Corporation Tax Decision.” 
By Charles W. Pierson. 20 Yale Law Journal 
636 (June). 

“The Supreme Court holds, and in its opinion 
reiterates many times, that the tax is upon the 
privilege of doing business in a corporate capacity. 

“Right here is the crux of the matter. Cor- 
porate capacity is not a right granted by the 
national Government. It is something which 
Congress can neither give nor take away. In 
the division of powers which marked the creation 
of our dual government the power to confer cor- 
porate capacity was rese to the states. The 
decision, therefore, comes to this: Congress can 
by taxation burden the exercise of a privilege 
which only a state can grant. And the power 
to tax, it must be remembered, involves the 
power to destroy.” 

“The Things that are Czsar’s, VI: Why 
Nature’s Way is Best.” By Albert Jay Nock. 


American Magazine, v. 72, p. 335 (July). 


The Green Bag 


The town of Lloydminster lies half in Sas. 
katchewan, half in Alberta. Saskatchewan taxes 
improvements, Alberta taxes only land values, 
Lloydminster, Saskatchewan, cannot compete 
with Lloydminster, Alberta. Everything that 
can move into Alberta without sacrificing more 
than the difference in taxation moves across the 
boundary. ‘Alberta has got hold of the method 
of natural taxation. ... In the province of 
Alberta, under the land-value tax, no man will 
hold more land than he can use; and thus the 
simple free competition with natural oppor- 
tunity holds industrial conditions at a normal 
level.” 

Uniformity of Laws. “Four Uniform Com- 
mercial Acts.’’ By George Whitelock. 45 Ameri- 
can Law Review 327 (May-June). 

“The present paper does not purport to be a 
philosophical analysis of the new acts, nor to 
trace the evolution of their various provisions. 
Its purpose is briefly to indicate certain diver- 
gencies from the rules prevailing in Maryland 
and to show that in most instances the new pro- 
visions are but embodiments of familiar prin- 
ciples, supplemented occasionally by reasonable 
rules of sound mercantile usage.” 


United States Supreme Court. See Federal 
Courts and Jurisdiction. 

Waters. ‘“‘The Law Governing Diversion of 
Interstate Waters.’”’ By Carman F. Randolph. 
Engineering News, v. 65, p. 670 (June 1). 


An opinion rendered to the Merchants’ Asso- 
ciation of New York City on the question whether 
the city can obtain an additional supply of water 
from interstate rivers. 

“Were the states of the Union independent 
nations, each would be in a position to use the 
waters within its territory without regard to 
the effect in other states, and it is not incon- 
ceivable that great states would abuse their 
power to the detriment of weak neighbors. But 
were the states independent, it is to be pre- 
sumed that generally each would observe the 
principles of international law in this as in other 


respects. . . . . : 

“At present the international law of waters 
relates chiefly to navigation, but whenever the 
use of water-courses for drainage, or their diver- 
sion for canals or for consumption, irrigation or 


power causes injury in another country, 
controversies will arise, and from these contro- 
versies we must look for the formulation of 
principles for their adjustment. , 
“Surely the pollution of a river to the serious 
detriment of a neighboring country would be a 
substantial grievance. If works in one country 
should impair navigation or flood property in 
another there would be just cause for complaint. 
(Vattel, I., ss. 271-3.) The United States once 
complained of an obstruction to the flow of a 
stream in Maine caused by acts done in Canada. 
(Wharton’s International Law Digest,s. 20.) . . 
“When international controversies over water 
supply become sufficiently frequent to attract 
the sustained attention of publicists we shall 
have a general declaration that a nation is not 
justified in dealing with international waters in 
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entire disregard of its neighbor’s welfare. In 
respect of diversion, we may anticipate the 
presumption that a nation is not justified in 
diverting the entire flow of a stream from its 
neighbor. . . . 

“An equitable distribution of interstate waters 
under the high and impartial auspices of the 
Supreme Court would be a novel, but not a 
startling proceeding. This principle commended 
by the law of nations should find readier accept- 
ance in the jurisprudence of our fraternal states, 
and its application is better assured among these 
states whose justiciable controversies are deter- 
minable by a constitutional court than among 
the nations, whose differences are adjusted by 
force or diplomacy or by voluntary submission 
to an arbitral tribunal.’ 


Workmen’s Compensation. ‘Workmen’s 
Compensation for Injuries.” By Leonard J. 
Tynan. 34 New Jersey Law Journal 164 (June). 


A very able article. The author summarizes 
his conclusions as follows, and it seems to us 
that the soundness of the first five contentions 
below stated, may ibly be approved: — 

“1. A workmen’s compensation act that is 
devoid of mutuality, to wit, that binds one of the 
parties to accept its provisions while it leaves 
the other party free, after an accident, to elect, 
will be more strenuously opposed than will be 
one that is mutual, and in which the obligation 
of the one party to pay is balanced, as a con- 
sideration, by the obligation of the other party 
to accept. 

“2. Under a state constitution which guaran- 
tees to the citizen that his property shall not 
be taken without due process of law, the enforce- 
ment of a mandatory workmen’s compensation 
act would be such a taking; and as the subject is 
not one which concerns the public ‘health, safety, 
comfort, morals, peace or order,’ the police 
power of the state cannot be invoked to read 
such a provision into contracts of hire, and 
deprive the citizen of the property right to con- 


tract. 

“3. A statute which, as that of New Jersey, 
enforces the compensation provision on all who 
fail to reject it, but gives all the power to reject 
it, is a trap for the unwary, and is pay 
invalid as to those who know nothing of its pro- 
visions, for, despite much that is said and written 
to the contrary, there is a very fair argument to 
sustain the proposition that all persons are not 
presumed to know the law. 

“4, The amending of a state constitution in 
an attempt to make lawful the enactment of a 
compensation statute, embodying, as such pro- 
posed constitutional amendment necessarily will, 
an absolute exception to the constitutional pro- 
vision which now safeguards the right of private 
property, is repugnant to the sense of justice 
and right, and is a violent trespass upon ‘those 
ancient and fundamental principles which were 
in existence when our constitutions were adopted. 

“5. The suggestion of Mr. Justice Werner in 
the New York decision that ‘‘due process of law” 
as spoken of in the Federal Constitution in fact 
merely means ‘due process of law’ under the 
constitution of the particular state, is probably 
not well founded, and, in case of mandatory legis- 
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lation of this character, even though it be in 
accord with the provisions of a state constitu- 
tion, the ——— will be likely to find protec- 
tion in the Fourteenth Amendment of the 
Federal Constitution. 

“6. The statutory abolition of the doctrine 
that the employer shall not be liable for acci- 
dents caused through the negligence of the 
injured servant’s fellow-servant, but that, under 
an extension of the doctrine of age peice | superior, 
the employer shall answer for the negligence of 
his servants toward each other as well as towards 
strangers, will do much to put employers in a 
frame of mind to accept the provisions of a rea- 
sonable compensation act. 

“7, The placing upon the defendant, in acci- 
dent litigation, of the burden of proof of contribu- 
tory negligence (which is already the case in 
some of the states) will also tend to induce the 
employer to accept the provisions of a reason- 
able compensation act. 

“8. The best public opinion ofthe day is 
undoubtedly in favor of a system of workmen’s 
insurance or compensation to cover accident 
losses, the entire cost of which should be a charge 
upon the industry in which the workmen are 
employed. 

“9. Reasonable legislation upon the subject 
will merely outline a suggestive form of 
compensation agreement to be ‘read into’ the 
contract of hire, witha fair schedule of compen- 
sation and a mutuality of obligation, which 
form, at any time before an accident, the parties 
to the contract may, by mutual agreement, ado 
or reject at will. The labor unions, pub 
opinion, the abolishing of the fellow-servant 
rule, the limitation of common law defenses, 
and the desire to avoid litigation, will all tend 
to make it to the interest of the employer to 
adopt a statute with a reasonable schedule of 
compensation.” 


“New York Workmen’s Compensation Act.’’ 
Comments on Ives v. South Buffalo R.Co. By 
Charles C. Moore. 15 Law Notes 44 (June). 


Replying forcefully to Mr. Roosevelt’s Out- 
look article. 

“Judge Werner’s opinion dodges nothing. 
Now, we hold that the burden of ogee error 
rests heavily upon those who differ with the 
court, and that this burden is in no material 
degree supported by showing that the court’s 
description of due process of law is not exactly 
correct, or by baldly asserting a duty to provide 
for ‘orphans, widows and cripples.’ . . . 

“By reflex mental operation the dispassionate 
observer is ye pra to recollect the futility of 
similar efforts of the liquor interests to stay the 
steamroller advance of the ‘police power,’ which, 
in some states, with the assent of the United 
States ty eee Court, almost utterly destroyed 
valuable brewery and distillery properties, and 
everywhere firmly established stringent civil 
damage acts, so called, and the like. At the 
same time, this brings us around in the neigh- 
borhood of our first reply to the Outlook's 
criticisms of the Jves case. Has the public an 
unrestrained liberty to execute its will on behalf 
of employees against employers in precisely the 
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same am as it has proceeded against common 
rum-sellers?” 

See State Insurance. 


Miscellaneous Articles of Interest to the 
Legal Profession 


American Traits. ‘American Affairs.” By 
A. Maurice Low. National Review, v. 57, p. 649 
(June). 

“When the Ferrero of the twenty-first century 
comes to exhume the long forgotten past of the 
American —— and reconstructs their history 
he will doubtless be puzzled to find adequate 
explanation for the weltschmerz that 
the Americans in their youth.... Not to 
hear the still small voice of reform is to be guilty 
of mortal civic sin. Not to take part in some 
movement for reform, not to join a club or 
organization or society whose mission is reform, 
is to earn the contempt of one’s fellow- 
citizens. ... The tariff has made the American 
people rich and powerful, therefore it must be 
reformed; in the teapot lurks goeuty and 
disease, therefore it must be regulated by the 
reformer. The police force is trying to reform 
the burglar, and the burglar is _preach- 
ing reform to the police force. In the wide field 
of;reform there is work for every man, therefore 
every manis happy in his misery pursuing re- 
form with a zeal that the world has never 
before known.” 


Biography. ‘‘Chief Justice White.” By 
Richard Henry Jesse. 45 American Law Review 
321 (May-June). 

“Johnson, A Governor who has made Good.”’ 
By William E. Smythe. Hampton's, v. 27, p. 91 
(July). 


The immunity of the judiciary from the recall 
“is the very citadel of the Interests. But Hiram 
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Johnson and his cohorts are thundering at the 
gate. They know that they must | ape in 
this struggle if California is to be won for men — 
and stay won.” 

China. ‘The Struggle for Existence in China,” 
By Prof. Edward Alsworth Ross. Century, v. 82, 
p. 430 (July). 

“A Western firm that wishes to instil the 
masses with its wares must make a de of 
extra cheapness for the China trade. The 
British-American Tobacco Company puts up a 
package of twenty cigarettes that sells for 
two cents. The Standard Oil Company sells 
by the million a lamp that costs eleven cents and 
retails, chimney and all, for eight and a half 
cents.” 

Prof. Ross gives a most interesting description 
of China life, especially of the domestic system. 
The extreme poverty of China is due chiefly to 
overpopulation, and ‘“‘in forty or fifty years there 
will come a powerful outward thrust of surplus 
Chinese.” t we shall do with these people 
will then become a world problem. 

Fiction. ‘‘The Wine of Violence.’’ By Kath- 
arine Fullerton Gerould. Scribner's, v. 50, p. 75 
(July). 

The motive of the story, which is told with 
great charm and with keen insight into char- 
acter, is the conviction, on circumstantial evi- 
dence, of one Filippo Upcher of the murder of 
his wife. The suppo: murderer is executed, 
and the story-writer pleads his cause. 


Party Politics. ‘The Battle of 1912.” By 
O. K. Davis. Hampton's, v. 27, p. 77 (July). 

“Mr. Taft will have back of him all the weight 
and influence of the cold-blooded and well 
calculated plans of the national Republican 
machine. The mere inertia of the reactionary 
element still counts for much in a convention, 
and in this case it will count for the President’s 
renomination.” 





Latest Important Cases 


Food and Drugs Act. ‘‘ Misbranding”’ 
Narrowly Construed — Misrepresentation 
Permitted so Long as There are No False 
Statements About Ingredients of Drugs. 

U. S. 

The federal Food and Drugs Act has 
been construed in such a manner as not 
to apply to quack medicines sold under 
labels representing them to be effective 
cures when as a matter of fact they are 
This was the result in U. S. v. 


not. 





Johnson, decided May 29 (L. ed. adv. 
sheets, no. 13, p. 627), Mr. Justice 
Holmes writing the opinion, but three 
of the Justices (Hughes, Harlan and 
Day, JJ.), dissenting. 

By section 8 of the statute, the term 
misbranded “‘shall apply to all drugs or 
articles of food. ... the package or 
label of which shall bear any statement, 
design, or device regarding such article, 
or the ingredients or substances con- 
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tained therein, which shall be false or 
misleading in any particular... .” 

The Court said regarding the interpre- 
tation of this phrase: — 

“We are of opinion that the phrase is 
aimed not at all possible false state- 
ments, but only at such as determine 
the identity of the article, possibly in- 
cluding its strength, quality and purity, 
dealt with in §7.... It was natural 
enough to throw this risk on shippers 
with regard to the identity of their 
wares, but a very different and unlikely 
step to make them answerable for mis- 
taken praise. It should be noticed still 
further that by §4, the determination 
whether an article is misbranded is left 
to the Bureau of Chemistry of the De- 
partment of Agriculture, which is most 
natural if the question concerns ingredi- 
ents and kind, but hardly so as to medical 
effects. 

“We shall say nothing as to the limits 
of constitutional power, and but a word 
as to what Congress was likely to attempt. 
It was much more likely to regulate com- 
merce in food and drugs with reference 
to plain matter of fact, so that food and 
drugs should be what they professed to 
be, when the kind was stated, than to 
distort the uses of its constitutional 
power to establishing criteria in regions 
where opinions are far apart. See Ameri- 
can School v. McAnnulty, 187 U. S. 94, 
47 L. ed. 90, 23 Sup. Ct. Rep. 33.” 

Mr. Justice Hughes, in the course of 
his able dissenting opinion, said: — 

“The argument is that the curative 


_ properties of articles purveyed as medici- 


nal preparations are matters of opinion, 
and the contrariety of views among 
medical practitioners, and the conflict 
between the schools of medicine, are 
impressively described. But, granting 
the wide domain of opinion, and allow- 
ing the broadest range to the conflict 
of medical views, there still remains a 
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field in which statements as to curative 
properties are downright falsehoods and 
in no sense expressions of judgment. 
This field I believe this statute covers. . . 

“The question, then, is whether, if 
an article is shipped in interstate com- 
merce, bearing on its label a representa- 
tion that it is a cure for a given disease, 
when, on a showing of the facts, there 
would be a unanimous agreement that 
it was absolutely worthless and an out- 
and-out cheat, the act of Congress can 
be said to apply to it. To my mind the 
answer appears clear. . . 

“Nor does it seem to methat any 
serious question arises in this case as 
to the power of Congress. I take it to 
be conceded that misbranding may cover 
statements as to strength, quality and 
purity. But so long as the statement 
is not as to matter of opinion, but con- 
sists of a false representation of fact — 
in labeling the article as a cure when it 
is nothing of the sort from any point of 
view, but wholly worthless—there would 
appear to be no basis for a constitu- 
tional distinction. It is none the less 
descriptive — and falsely descriptive — 
of the article. Why should not worth- 
less stuff, purveyed under false labels as 
cures, be made contraband of interstate 
commerce, as well as lottery tickets? 
Lottery Case (Champion v. Ames) 188 
U. S. 331, 47 L. ed. 497, 23 Sup. Ct. 
Rep. 321, 13 Am. Crim. Rep. 561.” 


Motor Vehicles. Whether Speeding 
Constitutes an Offense Depends on Reason 
and Attendant Circumstances — Burden 
of Proof is on State to Prove the Offense — 
Making Certain Rates of Speed Prima 
Facie Evidence of Violation Does not 
Shift Burden of Proof. Mass. 


The Massachusetts Supreme Judicial 
Court took a liberal view of the meaning 
of the statute (St. 1909, c. 534, s. 16) 
prohibiting the operation of an automo- 
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bile “‘at a rate of speed greater than was 
reasonable and proper, having regard to 
traffic and the use of the way and the 
safety of the public,” in Commonwealth 
v. Cassidy, 209 Mass. 24, decided May 
18. The Court said: — 

“The section in question, after creat- 
ing the offense, goes on to provide that 
in certain localities therein described ‘a 
speed exceeding 20 miles per hour for 
the distance of a quarter of a mile’ 
shall be ‘prima facie evidence of a rate 
of speed greater than is reasonable and 
proper,’ and it contains a similar provi- 
sion as to a rate of speed ‘exceeding 15 
miles per hour for the distance of one- 
eighth of a mile’ in certain other locali- 
ties. 

“Shortly stated, the statute forbids 
the running of an automobile at a rate 
of speed greater than is reasonable and 
proper, and declares what rates of speed 
shall be prima facie evidence of the rate 
forbidden. 

“The real question in all these cases 
now is whether the speed is greater 
than was reasonable and proper, having 
regard to traffic and the use of the way 
and the safety of the public, the burden 
being on the commonwealth to show 
that it was. If the speed was such as 
to make out a prima facie case for the 
prosecution, still the burden does not 
change. 

“The jury are to give due weight to 
the prima facie case taken in connection 
with the other circumstances disclosed 
by the testimony, whether coming from 
witnesses called by the government or 
by the defendant, and if they are satis- 
fied that the speed is greater than was 
reasonable and proper, having regard 
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to traffic and the use of the way and 
the safety of the public, they should 
convict the defendant; otherwise they 
should acquit him.” 


Statute Requiring Registration and 
License Fees Constitutional — Interstate 
Commerce. N. 5 


An important decision bearing 
upon the right of a state to demand 
registration and license fees of non- 
resident motorists was recently handed 
down by the Court of Errors and Ap- 
peals of New Jersey. The Frelinghuysen 
automobile law of 1906 was held con- 
stitutional. 

To test the law Frank J. Kane of 
New York brought a proceeding after 
he had been fined for attempting to 
run his car from Jersey City to Pennsyl- 
vania without payment of the estab- 
lished fees. Kane held that the statute 
was invalid because it was not merely 
a revenue measure and that it violated 
the federal Constitution because, as 
applying to non-resident autoists, it was 
a regulation of interstate commerce. 

The opinion, written by Chief Justice 
Gummere, held that the legislature, in 
regard to the first contention, was 
clearly within its power as reserved to 
it under the Constitution. As to the 
second point, he held that the automo- 
bile fees, while affecting interstate com- 
merce, are a legitimate exercise of state 
powers. He decided that the use by 
swiftly moving automobiles of roads in 
New Jersey causes their rapid deterio- 
ration and that the Frelinghuysen law 
simply imposes a charge for the raising 
of revenue to be applied to the upkeep 
of these roads. 
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CLOTHES 


N an editorial on the subject of 

proper regard for the etiquette 

of dress*in the court room, the New 
York Law Journal remarks: — 


“We believe that the wearing of robes 
by the judges of this state is approved 
by a decided preponderance of profes- 
sional sentiment. Although lawyers 
are also officers of the court, some of 
them try cases in clothes that no judge 
would have had the face to wear on 
the bench before the advent of the 
gown. While we would not advocate 
the adoption of robes by members of 
the bar, we do say that their attire 
when actually engaged in their pro- 
fessional office should not suggest that 
they are devoid of respect for the 
institutions of justice as well as of 
personal dignity and seriousness.” 


In the United States we attach less 
importance to formalities of dress than 
people in European countries. We 
have evolved simple, comfortable fash- 
ions of dress well suited to a work-a-day 
existence, and the frock coat is generally 
looked upon as a necessary evil and one 
to be avoided as much as possible. Our 
business and professional men do not 
dress for the drawing room, but work 
early and late, and make no social 
engagements as a rule before the hour 
of the evening meal. The Londoner’s 


formalities, which have doubtless grown 


conventionalized to the extent of having 
lost their original significance, probably 
had their source in a strict official 
etiquette and to the desire to emphasize 
the fact that one moved in high social 


circles. In time the clerk copied his 
employer and ceremonial degenerated 
into convention. In our country public 
officials have not been recruited from 
leisured classes, and social life has been 
relegated to a subordinate position by 
the intensity of the struggle for the 
conquest of our material resources. 
Consequently it has come about that 
Americans seek to assert their social 
position only through the dignity and 
taste of their dress, rather than through 
that scrupulous observance of formalities 
which distinguishes foreigners. 

The topic is sufficiently frivolous 
for this season of the year, so we may be 
permitted to offer some suggestions 
regarding the proper garb of the legal 
profession. There are judges who wear 
sack suits beneath their judicial robes 
—is this right? We must decline to 
be drawn into the discussion of such 
a trivial question. We rejoice, however, 
in the many indications that the preju- 
dice against robes seems to be dying out, 
and doubtless the time will soon come 
when there is no court of high standing 
in any of our states dispensing with 
these insignia of a noble office. It is 
also becoming in our judges to garb 
themselves in sombre frock coats outside 
the court room, except during the inter- 
vals between their official labors. 
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Were it feasible to introduce the 
English custom requiring barristers to 
wear gowns, our courts of law would 
gain in dignity, but this is not practicable 
without a division of the profession 
into barristers and solicitors, nor would 
it help matters if every rogue were 
allowed to assume a hypocritical garb. 
The barrister’s robe might well be 
awarded to a select few as a badge of 
distinction, and this would be fortunate, 
but how would the prejudice be over- 
come, and by whom could the innovation 
be carried out? Much more is to be 
hoped for, from a wider diffusion of 
the etiquette of the United States 
Supreme Court, before which solemn 
tribunal none may appear to plead his 
cause except in a seemly frock coat. 

In the trying heat of our summer 
climate a latitude in dress should be 
conceded to the bar, but the bench may 
properly be permitted to swelter in 
robes, for theirs is an occupation re- 
quiring calmer deliberation. Let no 
lawyer, however, appear in the halls 
of justice coatless or tennis racket in 
hand, lest the Court grow envious and 
uncomfortable. And what about waist- 
coats? They are, it seems to us, a 
necessary instrumentality in the ad- 
ministration of justice. But crash 
suits may in extreme circumstances be 
worn, though flannels are at all times 
most improper. 

If lawyers will give heed to these sug- 
gestions the future cannot fail to bring 
forth a more decorous, if slightly less 
comfortable bar. 


HE great majority of the 16,000 

lawyers in New York City are 

said to make not over a thousand dol- 

lars a year. If they made more there 

would be much more trouble in the 
world, so honors are even. 


— Schenectady Union. 
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REVISED EDITIONS 


SUGGESTION offered by Mr. Carlo 

P. Sawyer, librarian of the Chicago 

Bar Association, in favor of the sub. 

stitution of a system of supplemental 

volumes for periodical new editions of 

law treatises, meets with the approval of 

the National Corporation Reporter, which 
says: — 


If the author of a one or two-volume text 
book would get out a supplemental volume at 
the end of say, ten years, the text and citations 
being distributed, by numbered paragraphs, ac. 
cording to the scheme of the original work, and 
at the end of another ten years would get outa 
second supplemental volume, embracing both 
the material in the first volume and subsequent 
decisions, there would be no reason for revising 
the book more than once in a generation and 
the cost of the supplemental volume would be 
trifling compared to the cost of a second edition. 


The law publishers and text writers 
no doubt have their own side of the 
question, and while the mercenary 
advantage of disposing of a new revised 
edition may count for something with 
them, the existing practice exists pri- 
marily as a matter of custom, no new 
method of keeping text-books up-to-date 
having yet been devised, and _ also, 
undoubtedly, as the result of a convic- 
tion that the needs of the practitioner 
are best served by placing at his disposal 
a complete volume rendering reference 
to earlier editions unnecessary. 

In revising a law book to keep it 
abreast of the times, it is frequently 
necessary not simply to add new cite 
tions and make minor alterations, but 
to rewrite large portions of the text, 
or even to recast much of the original 
material. In such cases a supplemental 
volume would obviously be a disad- 
vantage rather than an advantage. 
The object, of course, should be to pro 
vide a labor-saver, and a supplemental 
volume which would require diligent 
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comparison with the original one to be 
fully understood could not attain any 
real utility. 

On the other hand, there are undoubt- 
edly many examples of new editions 
jssued merely to include latest citations 
and record minor changes in the law, 
entailing few radical changes in the 
original text. In such cases the supple- 
mental volume would be a boon to 
many practitioners not caring to spend 
too much for new law books, but it is 
evident that it would not be a time- 
saver, as it would be necessary to con- 
sult both the supplemental volume and 
the original edition. 

Moreover, there is always a definite 
market demand for the late revision of a 
standard work, and there is the important 
element to be considered of those who 
would prefer, in stocking their libraries, 
to buy new editions, rather than old. 
A publisher cannot afford to run the 
risk of being outclassed by competitors, 
and an author will naturally take a 
selfish interest in keeping his book before 
the public in the most up-to-date form 
possible. 

The solution seems to be that it is 
hopeless to think of driving the new 
revised editions from the market and 
substituting for them thin volumes of 
annotations. Within narrow limits, 
however, there may be a field for the 
annotation system; it might be tried 
in the case of a few books which after 
five years need to be brought up-to-date 
yet do not call for revision throughout. 
It might thus supplement the system 
now in vogue without seeking entirely 
to supplant it. 


LAWYERS IN CONGRESS 


_ccoenens to figures published 

by the St. Paul Ptoneer-Press, 
three hundred and four of the four hun- 
dred and eighty members of both houses 
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of Congress are lawyers. In the Senate 
there are thirty-two Republican lawyers 
and the same number of Democratic 
lawyers. In the House the Republicans 
have ninety-nine lawyers and the Demo- 
crats one hundred and forty-five. Thus 
seventy per cent of the Senators are 
members of the bar, and sixty-three per 
cent of the Representatives. The repre- 
sentation of other occupations in Con- 
gress is so small as to be insignificant as 
compared with the army of lawyers. 


SIR WILLIAM GILBERT 


HE death of Sir William Gilbert, 
as the result of a manly attempt to 
rescue a young girl from drowning, was, 
as the coroner said, ‘“‘a very honorable 
end to a great and distinguished career.”’ 
We take pleasure in quoting from an 
article in the London Law Journal the 
following references to Sir William’s 
satires of the profession to which he 
had belonged: — 

“Sir William Gilbert was never happier 
than when aiming his shafts of wit at 
the members of the profession of which 
he was once a practising member. 


The Law is the true embodiment 

Of everything that’s excellent. 

It has no kind of fault or flaw, 

And I, my lords, embody the law — 


so sings the Lord Chancellor in ‘Iolanthe,’ 
perhaps the best of all Sir William 
Gilbert’s legal characters. Who but a 
legal dramatist could have created the 
problem which vexes a ‘highly suscep- 
tible Chancellor’ who falls in love with 
a ward of Court? ‘The feelings of a 
Lord Chancellor who is in love with a 
ward of Court are not to be envied. 
What is his position? Can he give his 
own consent to his own marriage with 
his own ward? Can he marry his own 
ward without his own consent? And 
if he marries his own ward without his 
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own consent, can he commit himself for 
contempt of his own Court? And if 
he commit himself for contempt of his 
own Court, can he appear by counsel 
before himself to move for arrest of his 
own judgment? Ah, my lords, it is 
indeed painful to have to sit upon a 
Woolsack which is stuffed with such 
thorns as these.’ 

“Upon the Bench itself Sir William 
Gilbert seldom allows his satire to play, 
though Ko-Ko, in ‘The Mikado,’ in- 
cludes in his famous list of social 
offenders who never will be missed, 
‘That Nisi Prius nuisance, who just 
now is rather rife, the Judicial Humorist.’ 
The judges of the Savoy operas are much 
given to indulging in reminiscences 
of their forensic days, and Sir William 
Gilbert is accustomed to make the 
Bench the vehicle of his satire on the 
Bar. It is, for instance, the Lord 
Chancellor, in ‘Iolanthe,’ who recalls 
the ‘new and original plan’ on which, 
‘when he went to the Bar as a very 
young man,’ he determined to work: — 


Ere I go into Court I will read my brief through 
(Said I to myself, said I), 

And I'll never take work I’m unable to do 
(Said I to myself, said I). 

My learned profession I'll never disgrace 

By taking a fee with a grin on my face, 

When I haven’t been there to attend to the case 
(Said I to myself, said I). 


“Even the judge in ‘Trial by Jury’ — 
one of the most delightfully whimsical 
of the Gilbertian plays—is mainly 
concerned to show how he reached the 
bench. Somebody once observed that 
one of three things was essential to a 
barrister’s success—he must choose 
an attorney for his father, or marry an 
attorney’s daughter, or be a miracle. 
It is the second of these things of which 
Sir William Gilbert chose to make fun. 
The judge in ‘Trial by Jury’ fell in love 
with ‘a rich attorney’s elderly, ugly 
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daughter,’ who might ‘very well pass 
for forty-three.’ In the dusk with a light 
behind her and the rich attorney, faithful 
if ungallant, promised that he should 
‘reap the reward of his pluck’: — 


The rich attorney was good as his word, 
The briefs came trooping gaily, 
And every day my voice was heard 
At the sessions or Ancient Bailey. 
All thieves who could my fees afford 
Relied on my orations, 
And many a burglar I’ve restored 
To his friends and his relations. 


“Apart from the counsel in ‘Trial 
by Jury,’ who do not take a conspicuous 
part in the amusing proceedings, ‘Sir 
Bailey Barre, K.C., M.P.,’ in ‘Utopia,’ 
is the only member of Sir William 
Gilbert’s branch of the profession who 
appears in his plays, and even here it 
is not the honorable and learned gentle. 
man himself who says most of the 
satirical things of the Bar. It is Princess 
Zara who makes this interesting con- 
tribution to the ethics of advocacy:— 


A complicated gentleman allow me to present, 

Of all the arts and faculties the terse embodiment, 

He’s a great Arithmetician who can demonstrate 
with ease 

That two and two are three, or five, or anything 
you please; 

An eminent Logician who can make it clear to you 

That black is white — when looked at from the 
proper point of view; 

A marvelous Philologist who'll undertake to 
show 

That ‘Yes’ is but another and a neater form of 
_ 


ADVERTISEMENT 


N OUR May issue we published a 
letterhead used by an Iowa Justice 

of the Peace in collecting delinquent 
insurance premiums. It will interest 
our readers to learn that this limb of 
the law has gone out of the insurance 
business, and if any one is in need of 
a marriage license, hunting license, 
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legal blanks, job of printing, or maga- supply his wants. Justice Floyd’s 
zine subscription, doubtless A. M. Floyd, professional card, sent us by a corre- 
Justice of the Peace, will be able to spondent, reads: — 


A. M. FLOYD 


Justice of the Peace 
LISBON - - - IOWA 
Located at the Sun Printing Office 


Hunting or Marriage License from any Complete Line of all kinds of Legal 
County | Blanks 


Also a specialty of Job Printing at right prices 
Subscriptions taken for any Newspaper or Magazine at Low Cut Prices 
WE HAVE OFTEN HELPED OTHERS, AND PERHAPS WE CAN HELP YOU 


Should you want us to help you, in any branch of our several lines, come and see us and we 
will be glad to talk the matter over with you and give such assistance that is at our command. 





The Editor will be glad to receive for this department anything lskely to entertain the readers of 
the Green Bag in the wayof legal antiquities, facetia, and ancedot 












































PHRASES THAT HAVE GONE WRONG 


“AS GRAVE AS A JUDGE” 
DRAWN BY GEORGE MORROW 
Reproduced by the special permission of the proprietors of Punch 
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USELESS BUT ENTERTAINING 


When Justice Buffum opened court in a small 
town in southern Georgia, one morning last 
week, he called loudly, ‘Jones against Johnson! ” 

A dignified gentleman came to bar and said: 
“I am Doctor Jones, your Honor, the complain- 
ing witness. My chickens were stolen and found 
in the possess‘on of —” 

“One moment, Doctor,” the Judge interrupted. 
‘We must have the defendant at the bar. Jones 
against Johnson! Jones against Johnson! Is 
the defendant present? Is William Johnson in 
court?” 

A tall and shambling negro shuffled to the bar, 
ducked his head, pulled his woolly forelock in 
token of respect, and grinned a propitiatory grin. 

“Ah’s Willyum Johns’n, please suh, Jedge,” 
he said. “Ah doan’ know nuffin ’bout no ’fend- 


ant, suh. 
chick’ns.” 

“Don’t talk like that,” the Court warned Wil. 
liam. “You ought to have a lawyer to speak for 
you. Where’s your lawyer?” 

“Ah ain’ got no lawyer, Jedge —” 

“Very well, then,” said his Honor. 
assign a lawyer to defend you.” 

“Oh, no, suh; no, suh! Ple-e-ease don’ do 
dat!” William begged. 

“Why not?” asked the Judge. 
cost you anything. 
lawyer?” 

“Well, ah’ll tell yo’, suh,” said William, wav. 
ing his tattered old hat confidentially. “‘Hit's 
jes’ dis-a-way— ah wan’ tuh enjoy dem chick’ns 
mase’f.”” — Harper's Weekly, 


Ah’m jes’ the man wot took de 


“Tl 


“Tt won't 
Why don’t you want a 
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Equity Pleading and Practice in Federal 
Courts 

The important announcement was 
made June 3 that Chief Justice White 
had appointed a committee to change 
and revise the rules of practice in the 
equity courts of the United States. The 
committee is composed of Justices Lur- 
ton and Van Devanter, and the Chief 
Justice, ex officio. It will report to the 
full court, probably next winter, such 
changes and revisions in the present 
rules as it believes should be made. 
William J. Hughes of Washington, of 
the bar of the Supreme Court, who for 
years has been recognized as an author- 
ity on practice and procedure in that 
court, has been selected to act as secre- 
tary of the committee, which has issued 
a circular in part as follows: — 

“The Supreme Court of the United 
States desires to consider the subject of 
revising the equity rules, and in connec- 
tion with that subject the reformation 
of pleading and practice in equity cases 


in * courts of the United States. 
Desi is, to have the benefit of every 
possible suggestion from all sources, the 
committee earnestly requests the co- 
operation of the several circuit courts 
of appeal of the United States. To this 
end it ventures to suggest that each of 
those courts appoint a committee of at 
least three from their respective bars 
to prepare and suggest such changes 
in pleading and practice in equity in 
the courts of the United States as such 
committee may deem it would be wise 
to adopt, and when the changes are put 
into definite shape, to file the same with 
the secretary of this committee at the 
earliest possible moment, certainly on or 
before the first day of November next. 
While not desiring to exclude any definite 
suggestion from any judge or from any 
member of the bar, the committee hopes, 
in order to avoid complexity, that any 
suggestion which it is thought best to 
make may be forwarded through the 
instrumentality of the committee of the 
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bar to be appointed by the respective 
circuit courts of appeal, as above re- 
quested.” 


Personal 


John Marshall Gest, Esq., of Phila- 
delphia, has been elevated to a vacancy 
in the Orphans’ Court in Pennsylvania. 


Hon. E. DeForest Leach of Mounds- 
ville, W. Va., a member of the late Con- 
gress on Uniform Divorce Laws and a 
frequent contributor to the Green Bag, 
has been elected President of the Na- 
tional Divorce Reform Association. 


The following nominations have been 
confirmed by the Senate: Frank A. 
Youmans, United States district judge 
for the western district of Arkansas; 
John R. McFie, Associate Justice of the 
Supreme Court of New Mexico; Arthur 
J. Tuttle, United States Attorney for 
the eastern district of Michigan. 


After a fight waged by Southern 
Senators for more than two months the 
Senate on June 14 confirmed William H. 
Lewis, the Boston negro attorney, to 
be Assistant Attorney-General of the 
United States. Mr. Lewis is a graduate 
of Amherst College and Harvard Law 
School, and at Amherst was football 
captain and class orator. He was a 
member of the Massachusetts legisla- 
ture in 1902. 


President Taft, speaking before the 
Commercial Club of Cincinnati June 19, 
lightly referred to the possibility of 
“going back to a less active life,” away 
from the Presidency, as having both 
welcome and unwelcome phases; and 
said that in the absence of any provi- 
sion for former Presidents he would 
open a law office in his old home city, 
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and that he was determined his son 
Robert should work out his life amid 
those surroundings. 


In a speech to the St. Louis Law 
School Alumni Association June 7, Secre- 
tary Nagel of the Department of Com- 
merce and Labor said: ‘‘President Taft 
has entirely eliminated politics from the 
United States Supreme Court. He has 
shown in all his judicial appointments 
that he considered politics of no moment 
in the selection of United States judges. 
He has appointed Republicans and 
Democrats with utter impartiality, con- 
sidering only fitness. The esteem of 
the federal Supreme Court may be 
attributed in great measure to this policy 
of President Taft.” 


For the nomination of Justice of the 
Louisiana Supreme Court to succeed 
Chief Justice Joseph A. Breaux, the 
retiring Chief Justice, Attorney-General 
Walter Guion, Judge L. F. Caillouet of 
the Court of Appeals and Edward N. 
Pugh have already offered themselves 
as candidates. These announcements 
are deemed encouraging by the New 
Orleans Times-Democrat, ‘‘as showing 
that the elective system of choosing our 
judiciary does not, as its opponents pre- 
dicted, drive away able and capable 
men, and put a premium on dema- 
gogues, and that the primary is now 
inviting candidates of merit and of the 
highest standing.” 


Bar Associations 


American Bar Association. — The an- 
nual convention of the American Bar 
Association will be held in Boston August 
29-31. The Massachusetts Bar Asso- 
ciation will act as hosts of the national 
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body. Edgar H. Farrar of New Or- 
leans will preside and deliver his address 
as president. Another speaker will be 
William B. Hornblower of New York. 


Arkansas. — The newly elected officers 
of the Arkansas Bar Association are: 
President, Ashley Cockrill, Little Rock; 
vice-president, James D. Shaver, Mena; 
secretary, R. R. Lynn, Little Rock; 
treasurer, J. Merrick Moore, Little Rock. 


Georgia. — The following officers were 
elected at the recent annual meeting of 
the Georgia Bar Association: President, 
Alexander W. Smith, Atlanta; first vice- 
president, W. C. Bunn, Cedartown; 
second vice-president, J. R. L. Smith, 
Macon; third vice-president, R. D. 
Meador, Brunswick; fourth vice-presi- 
dent, L. W. Branch, Quitman; fifth vice- 
president, T. J. Brown, Elberton; secre- 
tary, Orville A. Park, Macon; treasurer, 
Z. D. Harrison, Atlanta; executive com- 
mittee, W. W. Gordon, Jr., Savannah; 
I. J. Hoffmayer, Albany; W. H. Barrett, 
Augusta; H. C. Peeples, Atlanta. 


Kansas. — President Harry B. Hut- 
chins of the University of Michigan, 
former dean of the law department of 
that university, has consented to deliver 
the annual address before the Kansas 
State Bar Association, at its annual 
meeting, January 30, 1912. 


New Jersey. — Discussion of the revi- 
sion of the state constitution occupied a 
prominent place in the debates of the 
New Jersey Bar Association, which held 
its annual meeting at Atlantic City 
June 16-17. The proposition was finally 
laid on the table by a decisive vote. 

President Howard M. Carrow of Cam- 
den called the convention to order, and 
Charles S. Moore of Atlantic City then 
introduced a resolution calling for a 
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constitutional convention. “Every one,” 
he said, “‘must concede the absolute 
necessity of a more up-to-date judicial 
system. Our constitution deals with 
matters that might be much better left 
to the wisdom of the Legislature.” He 
criticized the imposition of the duty 
on the Governor to appoint a greater 
number of minor officials than any other 
state executive in the country. The 
reform was also favored by George A. 
Heaney of Atlantic City, and Senator 
Osborne, and opposed by Edward Q. 
Keasby of Newark, former Senator Wil- 
liam M. Johnson of Hackensack, and 
Charles Hartshorne of Jersey City. When 
the vote was taken, nearly all the promi- 
nent members of the judiciary were 
opposed, including Samuel Kalisch of 
Newark, who had been sworn the day 
before into the Court of Errors. 

The association took a somewhat 
different position, however, on the fol- 
lowing day, voting that the proposition 
for a constitutional convention be 
considered at a special meeting of the 
association to be held in Trenton in 
January, 1912. 

A resolution was also adopted for the 
appointment of a special committee to 
consider plans for improving the admin- 
istration of justice in the state. 


Governor Woodrow Wilson made a 
forceful address at the thirteenth annual 
banquet which aroused much discussion. 
He said in part: — 

“It is true that the legal profession, 
as a profession, does not enjoy the con- 
fidence of the people. I am surprised, 
and I must say disappointed, that the 
legal profession of this country has not 
undergone the same change and liberal- 
izing that has characterized its progress 
in other countries. 

“The community no longer regards 
you as legal guides. You have with- 
drawn from statesmanship and lowered 
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the profession to a strictly business 
basis. 

“The ambush of technicalities you 
have drawn around the corporations 
makes it necessary to enact drastic legis- 
lation to tear away the shell and get at 
the heart. 

“If you want to restore your profession 
to the confidence of the people you can 
do it in a single year by following the 
method of simplicity. The change can 
be wrought, but if it is wrought without 
your support and assistance it will be 
wrought to your discredit. 

“The United States is in a very critical 
mood in regard to its courts. You must 
regard the constitution on the same 
level as statutes, because you can’t read 
anything into the constitution that was 
not meant to be read there.” 

“I take it the Constitution of the 
United States is at any particular time 
what the people who live under it want 
it to be. From age to age it has worn 
the aspect of youth. It is shot through 
and through with the virility of the 
common law. Only one kind of men 
should be judges — men who have the 
elasticity of youth. The energy of the 
American must be relieved by the courts 
and if it is not relieved it will break 
through the sacred fibre. I am not sug- 
gesting sinister possibilities but speak 
of the future in the hope that the future 
may not break with the past. Are you 
or are you not going to be instruments 
in that great irresistible process by 
which the human race is struggling for- 
ward to higher institutional levels?” 

Other speakers at the banquet were 
Congressman L. Irving Handy of Dela- 
ware, Judge Peter F. Daly of Middlesex, 
George L. Record, and former Judge 
John W. Westcott of Camden. 

On the second day, Chief Justice 
James F. Pennewill of Delaware spoke 
on ‘‘The Spirit of Unrest.’”’ He admitted 
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that there is just complaint of the delays 
of the law, that there are well-founded 
criticisms of the cost of litigation and 
of the other features of the courts, but 
that as a whole the system is sound and 
effective, with nothing suggested to re- 
place it for its betterment. He said the 
law’s delays are due almost wholly to 
the rights of appeal, and he suggested 
that a single appeal might act as a 
remedy for this defect. He admitted that 
there should be a material reduction in 
the costs of litigation so that the criti- 
cism that ‘‘the law is not for the poor 
man” may not go unchallenged. The 
Justice’s concluding thought was that 
the United States, now one of the 
greatest Powers of the world, should be a 
force for the establishment and mainte- 
nance of the peace of the world. 

The following officers were elected: 
president, W. M. Johnson, Hackensack; 
vice-presidents, James M. Hildreth, Cape 
May; Edward G. Bleakly, Camden; 
I. W. Carmichael, Ocean; Frank Katzen- 
back, Camden; George Silzer, Middle- 
sex; Hugh K. Gaston, Somerset; Edw. 
Q. Keasby, Newark; Chas. E. Hendrick- 
son, Jr., Jersey City; Theo. Simonson, 
Newton; secretary, William F. Kraft, 
Camden; treasurer, Lewis Starr, Wood- 
bury. 


Law School Graduations 


Attorney-General Wickersham deliv- 
ered the Commencement oration at Yale 
Law School June 19, his subject being 
“‘New States and Constitutions.” 


Governor Harmon addressed the 
graduating class of the law school of the 
University of Notre Dame, at South 
Bend, Ind., June 11. He discussed pro- 
fessional ethics and declared that the 
desire for wealth was the chief source 
of danger to the profession. 
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Thirty-one graduates of the New 
Jersey Law School, Newark, N. J., re- 
ceived their degrees on June 14, two 
being women. Judge William P. Mar- 
tin, of the Court of Common Pleas, told 
the graduates that the cardinal virtues 
of a lawyer were honesty, industry and 
common sense. 


Judge Thomas C. T. Crain of the 
Court of General Sessions made the 
address of the evening at the Commence- 
ment Exercises of Brooklyn Law School 
June 8. The degree of Bachelor of 
Laws was awarded to seventy-four gradu- 
ates, that of Master of Laws to fourteen, 
and that of Doctor of Jurisprudence to 
three. 





There were 122 graduates from the 
Chicago-Kent College of Law June 8, 
and three young women received the 
master’s degree for postgraduate study. 
Of these three one has served as a legis- 
lative clerk for the two recent sessions, 
and another will make a specialty of 
probate law. Five women were gradu- 
ated with the ordinary degree. 





Thirty-eight members of the senior 
class of the Benton Law School of St. 
Louis, Mo., were awarded the degree 
of Bachelor of Law at the Commence- 
ment exercises June 2. Twelve mem- 
bers of the postgraduate course received 
the degree of Master of Law. Alonzo K. 
Vickers, Chief Justice of the Illinois 
Supreme Court, delivered an address on 
“The Constitution and its Builders.” 





State’s Attorney John E. W. Wayman 
gave the address to the graduating class 
of the Chicago Law School June 11, 
and made some remarks about the social 
standing of lawyers which have widely 
been discussed in the press. ‘The law- 
yer’s lack of social standing is felt when- 
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ever a lawyer is introduced to the elect,” 
he said. ‘‘Instinctively men clasp their 
pockets, and then say, ‘I am glad to 
meet you.’ Don’t talk law business in 
elevated trains, street cars or railroad 
trains. Gabbling in public is one reason 
why lawyers have lost their social posi- 
tion.” The degree of LL.D. was con- 
ferred on Mr. Wayman by the school. 





Fifty-nine degrees were awarded to 
graduates of the Boston University Law 
School June 7, Hamilton W. Mabie of 
the Outlook giving the Commencement 
address. On the evening before, the 
alumni dined in Boston, and Judge 
Dodge of the United States District 
Court predicted that the merging of the 
federal courts next January 1 would 
work a great benefit. Moorfield Storey 
spoke of the need of reforming proce- 
dure to lessen delays. Others who spoke 
were Justice Arthur P. Rugg of the state 
Supreme Judicial Court, Dean Melville 
M. Bigelow of the law school, President 
Hemenway of the Massachusetts Bar 
Association, and President Joseph J. 
Feely of the association, who was toast- 
master. These officers were elected: 
President, Fletcher Ranney; vice-presi- 
dent, Judge John D. McLaughlin; secre- 
tary, Daniel T. O’Connell; Executive 
committee, Merrill E. Boyd, Joseph J. 
Feely, Bert E. Holland and W. J. C. 
Sullivan. About 100 were present. 





Miscellaneous 


The Imperial Conference, holding its 
sessions at the British Foreign Office in 
London, on June 2 approved the 
Declaration of London and passed a 
resolution favoring its ratification. Sir 
Edward Grey and Sir Wilfrid Laurier both 
urged that refusal to ratify the Declara- 
tion would be detrimental to the cause 
of international arbitration. 
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An enormous task is before the com- 
mission which is codifying the canon law 
of the Roman Catholic Church. The 
first portion to be completed deals with 
impediments to the marriage tie. The 
subjects covered by laws which are the 
accumulation of centuries include the 
entire administration of the church on 
its legal side, especially relating to cen- 
tral administration. 





It is gratifying to note that some 
progress is being made in raising funds 
for a new law school building for the 
University of Maine, to replace the 
building destroyed by the Bangor fire. 
The Maine Law School Alumni Associa- 
tion considered the matter at its June 
meeting, at which the following officers 
were elected: Frank D. Fenderson, 
Limerick, president; Freeland Jones, 
Bangor, vice-president; Benjamin W. 
Blanchard, Bangor, treasurer; Neil V. 
McLean, Bangor; financial secretary; 
George H. Worster, Bangor, correspond- 
ing secretary; C. P. Conners and D. F. 
Snow, Bangor, and J. P. Dudley, Houl- 
ton, executive committee. 





That time-honored personage, the Jus- 
tice of the Peace, is extinct in many of 
our states, where minor courts have 
been established which are administered 
by thoroughly competent judges occu- 
pying a dignified place in the judiciary 
system. In some parts of the South 
there are signs of dissatisfaction with 
the justice courts, and indications that 
the system is likely to be reformed. The 
Bar Association of Baltimore, for ex- 
ample, is supporting a bill for the estab- 
lishment of a People’s Court for minor 
civil actions, the bulk of the business 
of the justice courts being thrown into 
the new central court. Moreover, the 
Atlanta Bar Association has drawn up 
an amendment to the constitution of 
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Georgia, which authorizes the large 
cities of the state to vote on the ques- 
tion of abolishing justice courts. 





New rules for admission to the bar in 
New York State became effective on 
July 1. The amended rules are the 
result of conferences by committees of 
the New York County Lawyers’ Asso- 
ciation and the Association of the Bar, 
with the Justices of the Appellate Divi- 
sion and the Court of Appeals. Francis 
Lynde Stetson, President of the Bar 
Association, and John R. Dos Passos, 
Chairman of the Committee on Admis- 
sions of the County Lawyers’ Associa- 
tion, gave much time to revising the 
rules. The amended rules lengthen from 
three to four years the time to be spent 
in apprenticeship, credit of one year 
being given to graduates of colleges and 
universities. It is expected this rule 
will reduce the number of candidates for 
admission to the bar and raise the stand- 
ard of those who are successful. Appli- 
cants who are not graduates of colleges 
or universities must serve a clerkship 
for one year continuously before exami- 
nation by the State Board of Bar 
Examiners or after a successful examina- 
tion, before being admitted to practice. 
Graduates of colleges and universities 
are privileged, under the amended rules, 
to serve their full apprenticeship either 
as clerks in a law office, or as students 
in a law school, or half time in each. 





Obituary 


Judge Martin E. Gill.— Martin Ed- 
ward Gill of the District Court at San 
Juan, Porto Rico, who died in June, 
was born in Somerville, Mass., on Febru- 
ary 13, 1870, and was graduated from 
Harvard in 1890, and from the Harvard 
Law School in 1894, winning honors in 
all his studies. When the present Gov- 
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secretary of Porto Rico. 


D. Frank Lloyd. —D. Frank Lloyd, 
assistant United States Attorney-Gen- 
eral, died June 6 in New Haven, whither 
he had gone to recuperate from an ill- 
ness. He was about forty-eight years 
old, and had been in the federal service 
since 1897, when he became an Assistant 
United States Attorney. When he joined 
the Attorney-General’s office he was 
placed in charge of all the government’s 
customs cases at this port and had 
marked success, winning more than 60 
per cent of the cases in the customs 
court. 





Gen. R. B. Brinkerhoff. — Gen. R. B. 
Brinkerhoff, who had an international 
reputation as a prison reformer, died 
at his home in Mansfield, O., early in 
June, aged 84. He was a former presi- 
dent of the Prison Congress. He was 
born in Owasco, N. Y., on June 28, 1828. 
He organized and was first president of 
the Ohio Archzological and Historical 
Society, in which office he was succeeded 
by Rutherford B. Hayes. He was the 
author of “The Volunteer Quarter- 
master” and ‘Recollections of a Life- 
time.” 





J. Proctor Knott. — Former Governor 
Knott of Kentucky died on June 18, 
aged 81, having had a distinguished 
career. Before the Civil War he was a 
member of the Missouri Legislature and 
Attorney-General of the state. He was 
imprisoned for refusing to take the ‘test 
oath, and was afterward sent to Con- 
gress from Kentucky, serving for sev- 


ernor of Porto Rico, Regis H. Post, was 
made secretary of Porto Rico, he urged 
Mr. Gill to go to the island, and in 
October, 1904, appointed him assistant 
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eral terms. He became Governor of 
Kentucky in 1883. Later he was Pro- 
fessor of Civics and Economics at Centre 
College, Kentucky, and dean of the law 
faculty. 








Godfrey Morse. — Godfrey Morse, a 
prominent Boston attorney, died in 
Dresden June 23, aged 65. Born in 
Bavaria May 19, 1846, he was educated 
in the Boston public schools, and was 
graduated from Harvard College and 
Harvard Law School. In 1882 he was 
appointed by President Arthur a mem- 
ber of the court of commissioners on the 
Alabama claims, in recognition of his 
services in mercantile law. He served 
on the Boston School Committee and 
on the Common Council, and also be- 
came a trustee of the Boston Public 
Library. He practised law in partner- 
ship with Lee M. Friedman, the firm 
having a large practice. 





Judge John J. Jenkins. — Judge John 
J. Jenkins, federal judge of Porto Rico, 
who died June 11 at Chippewa Falls, 
Minn., was born in Weymouth, England, 
in 1843, and came to Wisconsin before 
the Civil War, serving in most of the 
battles in Virginia. He formed a law 
partnership in 1870 at Chippewa with 
R. D. Marshall, now Chief Justice of 
Wisconsin. He was elected to the state 
assembly and was United States Attor- 
ney for the territory of Wyoming. Re- 
turning to Wisconsin he was made 
county judge and afterward served for 
fourteen years in Congress, being for 
the last eight years Chairman of the 
Judiciary Committee of the House. He 
was appointed federal judge of Porto 
Rico in May, 1910, but worked too hard 
and returned home ill last April. 
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